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(i) 
QUESTIONS PRESENTED 


1. Whether the failure of members of the jury and 
principal caveatee to reveal on the voir dire that they 
had served as members of the jury at the same term of 
court for practically three (3) weeks was prejudicial to 
the rights of the caveators. 


2. Whether the caveator's right to a fair and im- 
partial trial has been denied when it is shown that the 
jury in the instant case and the principal caveatee 
served on the jury at the same term of court and that 
they were together almost every day for three (3) weeks 
in the jury lounge and that the jury and the principal 
caveatee failed to disclose such relationship on the 


voir dire. 


3. Whether the verdict of the jury,which concealed 


the fact that said jury and the principal caveatee had 
served on the Same jury panel at the same term of court 
for approximately three (3) weeks and during said 
period were frequently together in the jury lounge, was 
valid. 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATEMENT OF POINT ON APPEAL 
SUMMARY OF ARGUMENT 
ARGUMENT: 


Part I. This Being A Case Of Concealment By The Jury, 
It Comes Within The Exception To The General 
Rule And A New Trial Is Mandatory 


If The Exception To The General Rule Does Not Apply, 
Then A Hearing Should Have Been Had To Determine 
If There Was Prejudice 


CONCLUSION: 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from the United States District Court for the 
District of Columbia, from a judgment and/or decree confirming judg- 
ment in favor of the caveatee-defendant and against the caveators- 
plaintiffs, hereinafter designated as appellee and appellants. Notice of 
appeal was seasonably filed. This Court has jurisdiction of this appeal 
by virtue of Section 1291 of Title 28 of the United States Code. 


STATEMENT OF CASE 


Edward Tyler died on the 18th day of August, 1958, leaving a 
so-called will which was duly offered for probate and record. It nominated 
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Wilbur W. Sewell, attorney and scrivener of the will, as executor. Peti- 
tion seeking the probate and record of the paper writing was filed, and 
the appellants -- the deceased's sister, two nephews and a niece, his 
only heirs at law and next of kin -- filed a caveat. The caveat raised all 
of the conventional iSsues. The estate had assets of approximately 
$18,000.00. In due course, the issues framed were set to be tried on 
March 23, 1959 before a jury. On said date the parties went to trial, a 
list of the Civil Jury was given counsel but it is not the practice and the 
counsel was not given a list of the criminal jury on which the name of 


Preston Bruce appears. 


On the voir dire counsel had inquired of the jury whether Preston 
Bruce, who was sitting at the counsel table, was known to them. Two 
members of the panel answered that they knew him so well that in their 
opinion they should not sit on the jury and were, without more, excused 
by the court (J.A. 3-4). One of the two had made an affidavit since the 
jury verdict herein (J.A. 18) in which he states that he did not know 
Preston Bruce until he was sworn in as a member of the March term 
jury panel, that they met and became fast friends, spent much time in 
the jury lounge and dined together, that Preston Bruce had told him 
about the jury trial he had coming up in March, 1959, that because of 
this he did not believe himself qualified to serve. The prospective panel 
was questioned in a rather routine fashion and twelve persons selected. 
The trial lasted five days and the jury were out considering the evidence 
on March 30 and returned a verdict on March 31, 1959, sustaining the 
will (J.A. 15). 


The case went to the jury on all of the four conventional issues. 
Approximately four days were used by caveators in putting on their case 
and the caveatees used approximately one day, or a little over. Counsel 
for caveators believed that he had made a strong and convincing showing 
in their behalf. After the verdict had been announced, the court excused 


the members of the jury and adjourned. As the judge departed, some 
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members of the jury walked over to Preston Bruce, the principal bene- 
ficiary , and Wilbur W. Sewell, the attorney and nominated executor, to 
congratulate them in a most enthused manner, quite out of character for 
impartial persons. This display prompted appellant's counsel to check 
into the matter. After several days appellant's counsel discovered the 
matter that is the substance of this appeal. 


The motion for new trial was seasonably filed, and the four affi- 
davits in support of said motion (J.A. 17-19), a list of the civil jury 
and a list of criminal jury #4 — the division in which Preston Bruce was 
serving — were filed herein (J.A. 20). The court set a hearing on the 
motion supported by affidavits, and promptly denied the motion, stating 
that there was no concealment by the jury or any wrongdoing at all (J.A. 
37). The motion for new trial had been based on, among other grounds, 
the fact that Preston Bruce, the principal beneficiary under the so-called 
will, had been a member of the jury panel of March, 1959, and had 
actually served three weeks of said term, that the affidavit showed that 
he had been quite active almost every day in the jury lounge, which is 
the common meeting place of members of the jury, and that he had 
engaged in daily conversation with other members of the jury, played 
cards, discussed sports and had lunch on several occasions and that he 
had discussed this case coming up for trial with at least one member of 
the prospective panel (J.A. 18). The affidavits set forth that neither 
counsel nor the caveators knew of the situation until after the verdict, 
that there was nothing in the answers to questions on the voir dire that 
would indicate to counsel the necessity to inquire further and that the 


caveators had been prejudiced by this occurrence (J.A. 7-15). All of 
this was before the court at the argument on the motion for new trial. 
An appeal was seasonably noted to the decree sustaining and confirming 


probate of the will and overruling the motion. 


STATEMENT OF POINT ON APPEAL 


In overruling the motion for a new trial, where it is shown that 
the jury and the principal caveatee served on the jury at the same term 
of court for about three (3) weeks and that the jury and principal caveatee 
failed to reveal that fact on the voir dire and the failure to discover such 
fact was not attributable to counsel's negligence, the court committed 
reversible error in not granting a new trial or in not setting the matter 
down for a full inquiry to ascertain if prejudice resulted. 


SUMMARY OF ARGUMENT 


The affidavits and papers filed herein in support of the motion for 


a new trial were not controverted and the substance of the showing is 
that the principal beneficiary under the so-called will served on the 
March jury term and in all probability was well known to the members 

of the jury. That he had discussions with members of the proposed 
panel was highly probable, this being shown by the affidavits and parti- 
cularly the affidavit of Roscoe L. Ayers. The members of the prospective 
jury panel were asked if they knew Preston Bruce and they made no 
response. There was nothing to suggest to counsel that the above had 
occurred. Upon this showing on the motion, the trial court was required 
either to grant a new trial or set the motion down and take testimony in 
open court to determine if prejudice resulted. The trial court erred in 
failing to do either. 


ARGUMENT 
PARTI 


—— 


THIS BEING A CASE OF CONCEALMENT BY THE JURY, IT COMES 
WITHIN THE EXCEPTION TO THE GENERAL RULE AND A NEW 
TRIAL IS MANDATORY 


The record fully discloses that Preston Bruce, who was and is 
the principal beneficiary under the so-called will of Edward Tyler (J.A. 
38, 44), was a member of the jury during the March term of the Court 
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below, that he was a member of the criminal jury and was assigned to 
criminal court #4. That he served from the first Tuesday in March 
until March 20th, a Friday, when he was excused so that he would be 
free to take part in the trial of the instant case. 

The record further shows that on Monday, March 23, 1959, this 
case was set for trial, and that trial of the Will contest did start on that 
date. At the trial table for the caveatee sat counsel of record for caveatee, 
the nominated executor under the purported Will, and Preston Bruce, 
the principal beneficiary thereof. The civil jury list (J.A. 40) was 


passed out to each counsel but not the criminal jury list, which contained 


Bruce's name, and the voir dire examination got under way. There was 
nothing on the civil jury list that would disclose that Preston Bruce was 
serving on the jury at that time. 


Inquiry was made of members of the prospective panel as to 
whether any of them knew Preston Bruce (J.A. 4) and two of said pros- 
pective panel answered that they knew him, and they were excused by the 
court, one of whom, Roscoe L. Ayers, has made an affidavit as to his 
acquaintance with Preston Bruce. The remainder of the prospective 
jury remained silent and did not respond to the questions asked about 
their acquaintance with Preston Bruce. Finally, they were asked if they 
knew of any reason why they could not sit in the cause and return a 
verdict based on the evidence, to which there was no response (J.A. 3). 


The affidavits filed in support of the motion for a new trial 
showed that during Preston Bruce's one day short of three weeks service 
on the jury for the March term that Bruce was present in the jury lounge 
every day during the three weeks, except two days that he actually served 
on a jury in Criminal Court No. 4(J.A. 17). That during said time he 
socialized with all present in the jury lounge, discussed sports and 
current events, enjoyed T-V and played cards. But most of his time was 
spent talking to other jurors, and at least one member of the selected 
jury recognized him as a member of the March term jury (J.A. 17) but 
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no member of the selected jury revealed the acquaintance between the 
jury and Bruce to the court or counsel. Questioning the jury failed to 
get a scintilla of the important information. 

The affiant, Roscoe L. Ayers, who was the first member of the 
prospective jury to reveal his acquaintance with Bruce, in his affidavit 
states that he met Preston Bruce in the jury lounge shortly after he 
started his jury services; that he did not know him before, that they were 
together often and that they had lunch together on one or two occasions, 
that Bruce told him that he had a jury trial coming up. Ayers told the 
court that he, because of his friendship which started the same time as 
the other members of the panel, had opportunity to be likewise impressed 
or influenced; that he feared he would be unable to be guided by the evi- 
dence. 

The other members of the same civil panel made no comment 
that would lead to further inquiry by counsel. This association and jury 
service with Preston Bruce was concealed by them and also by Preston 
Bruce himself. Whether the nominated executor, a member, knew of 
Bruce's services on the jury and concealed the same, will remain un- 
answered. But it is difficult to see how it was possible for the facts not 
to be known to him. For it is reasonable to assume that during the days 
immediately preceding the day of trial that it was necessary that the two 
confer frequently about witnesses and details of trial. It makes no dif- 


ference to the caveators whether the concealment was willful or not, it 


had the same effect upon them, that effect being to deny them a fair and 


impartial trial. 


The affidavits filed herein in support of the motion for new trial 
were not controverted or challenged. The court records reveal a back- 
ground that corroborates the claim herein and the only thing put in evi- 
dence by the caveatee is a one-line affidavit that asserts that the principal 
caveatee did not know the members of the jury (J.A. 20). This was the 
substance of the showing at the hearing of the motion for new trial. 

Based on these admitted facts before the court, clearly the court erred 
in refusing to grant the new trial. 
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The great weight of authority appears: to hold that there is a well 


defined exception to the rule that a new trial rests in the trial court's 
sound discretion. That exception is that where an acceptance of the jury 


was induced by concealment or fraud. 


Thus, in the case of Hyman v. Eames, 41 Fed. 676, in which a 
juror concealed his knowledge of mining land and was accepted as a juror 
because of said concealment, a new trial was granted. 


In Kaminski v. Kansas City Public Service Co. , 259 P. 2d 207, 
175 Kan. 137, action for injuries sustained by minor girl when bicycle 
which she was riding was struck by defendant's bus, judgment for plaintiff 
was entered, and defendant appealed. It was held that where on voir 
dire examination of the jury in an action for injuries sustained by minor 
bicyclist struck by defendant's bus, two jurors concealed facts that they 
had been involved in law suit or claims for personal injuries, and one or 
more jurors, without sanction of the trial court visited the scene of the 
accident for purpose of making calculations and measuring distances, 
such conduct deprived defendant of a fair trial. 


Judgment reversed and directed to grant a new trial. A hearing 
was had in which the trial court inquired into the charges before it over- 
ruled the motion for new trial. The appellate court in reversing the 
trial court stated, 


"In our opinion there is no room for doubt but that 
the foregoing actions and conduct on the part of 
several members of the jury constituted such mis- 
conduct as to deprive defendants of the fair trial 
to which all litigants are entitled". 


The court, quoting from Kerby v. Hiesterman, 162 Kan. 490, 178 P. 2d 
195, held that 


"When a prospective juror on voir dire examination 
gives a false or deceptive answer to a question per- 
taining to his qualifications with the result that 
counsel is deprived of further opportunity to deter- 
mine whether the juror is impartial and the juror 
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is accepted, a party deceived thereby is entitled 
to a new trial even if the juror's possible prejudice 
is not shown to have caused an unjust verdict." 


In Kerby v. Heisterman, supra, the appellate court recognized 


the general rule and the exception as well. In the above case the jurors 
were asked if they knew either counsel and they stated they did not. It 
developed that Juror Skipton had been represented by one lawyer ina 
landlord and tenant case andthe restitution writ was returned the morn- 
ing of the trial. The affidavit in support of the motion for a new trial 
said that Juror Skipton dominated the jury and that counsel had served 
Juror Skipton without pay. The reply affidavit said the landlord and 
tenant case was a small one; that Juror Skipton had only charged $10.00 
monthly for rent. The trial court took the view that such misconduct did 
not affect the rest of the jury panel and did not impeach the integrity of 
the jury as a whole and that there was no showing that Juror Skipton had 
exercised undue influence. 


In reversing the lower court, the Supreme Court stated: 


“The refusal or denial of a motion for a new trial 
for alleged misconduct on the part of the jury is, as 
a general rule, a matter within the discretion of the 
judge presiding at the trial; and unless it appears that 
this discretion has been abused, that there has been 
palpable error, or that the judge has refused to re- 
view or consider the evidence by which the considera- 
tion of the motion should have been guided or controlled, 


his refusal to grant a new trial will not be disturbed. 
*x* oe TT 


It proceeded to say, however: 


“But there is a well-established exception to the 
general rule which is frequently followed when it is 
admitted in substance that a juror gave a false answer 
on voir dire concerning his qualifications to serve as 
a juror, with the result that counsel is deprived of 
any further opportunity to determine whether the 
juror is fair and impartial. In such circumstances 
the question becomes one of law which appellate 
courts can and should consider. In the present case 
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the plaintiff's counsel concede that the juror was 
asked a question as to whether either of the plain- 
tiff's attorneys was acting as counsel for the juror 
in any pending case. * * * The mere fact that the 
services of counsel might have been terminated a 
few hours or a few days before the question was 
propounded should not be the basis for decision. 
Such a holding would be only an ingenious evasion 
of the substance of the exception to the general 
rule." 


"When the right of the challenge is lost or 
impaired, the statutory conditions and terms for 
setting up an authorized jury are not met; the right 
to challenge a given number of jurors without show- 
ing cause is one of the most important rights to a 
litigant." 


In view of the fact that the concealment in the instant case resulted 
from the failure of the jury to respond to the questions and a failure to 
disclose the fact that Preston Bruce had been on the same jury panel with 
them, I call the Court's attention to the fact that there was a similar 


failure to respond to questions in Piehler v. Kan. City Public Service Co. ~ 
211 S.W. 2d 459, 357 Mo. 866. The juror said he did not respond to the 
question because he did not consider he had any claim of any kind pending 


when the question was asked and he made no reference to the same. Also, 
it was pointed out that the defendant Kan. City Public Service Co. had 
kept a record of the claims and could have discovered for themselves the 
concealment complained of. A new trial was denied by trial court. The 
appellate court in reversing the lower court stated, 


"The right of trial by jury guaranteed by the 
Constitution, if it is to be worth anything, must 
mean, as this court has said, the right to a fair 
and impartial jury ... Certainly,also, a party 
is entitled, unless he waives it, to a jury of 
twelve impartial qualified men, Even though 
three-fourths of them can decide a civil case, 
parties are entitled to have that decision, whe- 
ther for or against them, based on the honest de- 
liberation of twelve qualified men." Lee v. 
Baltimore Hotel Co. , 136 S.W. 2d 695, 127 ALR 
711. 


Furthermore, 


"It is fundamental law that a prospective juror is 
not the judge of his own qualifications."" 50 C.J.S. 
273, 779. 


"Tt is the duty of a juror on voir dire examination 
to fully, fairly and truthfully answer all questions 
directed to him so that challenges may be intelli- 
gently exercised."" 50 C.J.S. 276 (e) 


"The jurors intentional concealment of a material fact 
may compel the granting of a new trial." 

To the same effect as the cases cited above are cases from other 
state courts: Harris v. Eclipse Light Co. , 186 NYS 533, where the 
appellate court stated that "Triers of fact should be beyond suspicion." 
Baccilli v. Booth, 133 NYS 343. There the court found that the juror 
concealed the fact that he had been a defendant in a negligence case. 
Although the specific question was not asked, the juror knew that was 
the purpose of the inquiry, and a new trial was granted. 


InaiTexas case, Rhoades v. El Paso & S.W. Ry. Co., 248 S.W. 
1064, the appellate court,in discussing the possible bias or prejudice 
caused or contributed to cause the return of the unjust verdict in this 
case, held: 

"It is sufficient that he, without fault,has been de- 


prived of the constitutional and statutory guaranty of 
a trial of his case before a fair and impartial jury." 


To a like effect is Smith, et al. v. Allbright, 279 S.W. 583. 


In the case of Birmingham Elec. Co. v. Yoast, 256 Ala. 673, 
57 So. 24 103, the appellate court of Alabama held that when disqualifi- 
cation of juror is not known to injured party, it is ground for a new trial. 
It stated further, 
"It is not ordinarily a want of due care of counsel 


to fail to examine a juror, unless there was some- 
thing to suggest that such examination be made." 
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Finally, in Panks v. Flintkote Co., 80 F. 2d 302, 7 N.J. 55, 
where the juror's brother-in-law called the president of defendant's 
company to find out the amount of liability insurance carried by defendant 
and found out it carried $250,000 worth, and a verdict was returned for 
$60,000, the Supreme Court of that state reversed and remanded for a 


trial de novo, 


" , . . since the situation reflected discredit and 
suspicion of the purity of the administration of jus- 
tice in general. It is well settled that the test for 
determining whether a new trial will be granted be- 
cause of the misconduct of jurors or the intrusion of 
irregular influences is whether such matter could 
have a tendency to influence the jury in arriving at 
its verdict in a manner inconsistent with the legal 
proofs and the court's charge. If the irregular mat- 
ter uas that tendency on the face of it, a new trial 
should be granted without further inquiry as to its 
actual effect. The test is not whether the irregular 
matter actually influenced the result, but whether it 
had the capacity of so doing. The stringency of this 
rule is grounded upon the necessity of keeping the 
administration of justice pure and free from all sus- 
picion of corrupting practices. The motion should 
be determined with a view, not so much to the attain- 
ment of exact justice in the particular case, as to the 
ultimate effect of the decision upon the administration 
of justice in general." 


PART I 


IF THE EXCEPTION TO THE GENERAL RULE DOES NOT 
APPLY, THEN A HEARING SHOULD HAVE BEEN HAD TO 
DETERMINE IF THERE WAS PREJUDICE 


That if this Court decides that the authorities quoted under Part I 
are not followed in this jurisdiction, then counsel urges that in view of 
the showing in the four affidavits filed herein prior to hearing on the 
motion in support thereof, and the showing .». the record herein, the 
fact that the assertions stand admitted and true with no apparent conflict 
in what happens in this cause, that the trial court erred in denying the 
motion for new trial without first following the rule in the case of Remmer 
v. United States, 347 N.S. 227, 74S. Ct. 450, Washington Gas Light Co. 
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v. Connally, 94 App. D.C. 156, 214 F. 2d 254; that where there is a 
claim of prejudice such as in the instant case, that the matter should be 


inquired into by the court to determine if prejudice occurred. That the 
“question of prejudice and therefore of a new trial should await on the 
facts of the present case, the result of the inquiry." Pointing out a proper 
procedure to follow was set forth in the Remmer case, supra, and in 
Wheaton v. United States, 133 F. 2d 522. 


As stated in the Remmer case, "We do not know what actually 
transpired or whether the incidents that are shown to have occurred were 
harmful or harmless."' But the integrity of the administration of justice 
requires positive action to assure every litigant that the Constitutional 
guarantee of a fair and impartial trial is fulfilled. That court said 
that final action ex parte should not decide the matter -- but that it should be 
determined on. the circumstances, the impact thereof upon the juror and 
whether or not it was prejudicial in a hearing with all interested parties 
permitted to participate. In the instant case, even though there is no 
controversy as to the facts, and all circumstances point to the strong 
possibility of prejudice or harm therefrom, the trial court promptly 
denied the motion, saying, as shown in the appendix, J.A. 37, "For this 
reason we assert that the trial court erred in not following the rule laid 
down by this court." That this denial was an abuse of discretion. This 
procedure would have afforded the caveators (plaintiff) the opportunity 
to question the members. ofthe panelto ascertain their acquaintance 
and actions in the matter. Certainly the motions and affidavits cast 
suspicion upon the fairness of the trial. It would seem that the least 
that should have been done is to place the burden on the caveatees to 
show that no prejudice resulted from the occurrence. Did not the affi- 
davit create a prima facie showing of prejudice? Was there a shift in the 
burden of evidence to show that there was in fact no prejudice to the 
plaintiff ? 

The court of appeals in the Wheaton case said that the determina- 
tion by the trial court, based on affidavits that no prejudice had resulted, 
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was unsupported and the denial of a new trial an abuse of discretion. 

In Middleton v. Kan. City Public Service Co, 152 S.W. 24154, 348 Mo. 
107, there the jurors had filed affidavits that they had not been affected 
and the court said that they had little probative value because of common 


tendency of jurors to minimize the effect or misconduct. That reasoning 


would seem to apply with greater force in the instant case where there 
is no denial of the facts asserted. All of which seem to demonstrate the 
need for a new and fair and impartial trial, as guaranteed to all litigants. 


CONCLUSION 


It is respectfully submitted that the judgment of the District Court, 
admitting and confirming the paper writing dated August 1, 1953 to probate 
and record, should be reversed with directions to grant a new trial. 


RICHARD R. ATKINSON 


626 - 3rd Street, N.W. 
Washington, D. C. 


Attorney for Appellant 
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2 
TRANSCRIPT OF PROCEEDINGS 


Washington, D. C. 
10:00 a.m. 
March 23, 1959 


Before HONORABLE JAMES W. MORRIS, United States District 
Judge, Hearing. 
APPEARANCES: 
GEORGE G. JEFFERSON, Esq., Plaintiffs 
R. R. ATKINSON, Esq., Plaintiffs. 
WILLIAM B. HARRIS, Esq., Defendants. 
WILBUR W. SEWELL, Esq., Defendants. 


PROCEEDINGS 


THE COURT: Are the parties ready? 

MR. ATKINSON: The plaintiff is ready. 

MR. HARRIS: The defendants are ready. 

THE COURT: Let the panel be sworn on voir dire. 

(Jury Panel sworn) 

THE COURT: Do counsel for the proponents wish to interrogate 
the panel? 

MR. ATKINSON: May it please the Court, do you want the pro- 
ponents or the opponents? 

THE COURT: They have the burden of proving the execution of the 
will of which will be the first order of business and then you as plaintiff-- 

MR. HARRIS: They are the plaintiffs, Your Honor. We are the 
proponents of the will. 

THE COURT: So I thought. Do you wish to interrogate the panel 
then? I think maybe they should interrogate first. 

MR. HARRIS: Ladies and Gentlemen of the prospective jury panel-- 

THE COURT: Mr. Harris, would you mind standing back here so 
that the reporter can hear your questions as well as their answers. 

MR. HARRIS: Ladies and Gentlemen of the prospective jury panel, 
this is what is commonly referred to as a will case. 
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We represent the estate, the person having died and having left a 
will and we say to you that the will was properly executed, and that being 
so, that the will should be admitted to probate. 


The other side will indicate to you that they feel the will was not 
properly executed and that it should be set aside and should be declared 
the same as though the person who made this will died without a will. 


Now in view of that brief outline of what we have before us, is 
there anyone of the prospective panel who feels that he or she could not, 
from the evidence adduced, give a fair and just verdict on that evidence? 

No response. 

Is there anyone among you who is of the opinion that a person should 
not leave a will? 

No response. 

Is there any among you who is of the opinion that a will must favor 
relatives? 

No response. 

Is there any reason that you can give to yourselves as to why you 

should not sit on this panel and bring in a fair and true verdict by 
the evidence that is adduced? 

No response. 

I take it by your silence that your answer to those questions are in 
the negative? 

No response. 

Thank you. 

THE COURT: I think somebody should mention parties that are in- 
volved, witnesses. 

MR. ATKINSON: I was going to do that. 

THE COURT: I knew you would but let him do it too. 

MR. HARRIS: Now, among the questions that I should have asked 


you are: As to whether any of you have ever been contestants in a will? 


No response. 
The thing I should possibly start out with is identifying the parties 
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in this particular case for the will. 

First of all I will introduce myself. As you probably have guessed 
Iam William B. Harris, representing the estate. 

I am associated in the trial of the matter with Attorney Wilbur W. 
Sewell, one of the persons named and, therefore, one of the contestants 


here who we represent. 


Mr. Preston Bruce, who is a beneficiary under the will, and then 
for the opponents of the will, represented by Attorney Richard Atkinson, 
Attorney George Jefferson and the parties I don't know their names. 

I will ask Mr. Atkinson to help me on that. 
Would you name the parties, Mr. Atkinson? 


MR. ATKINSON: There is Fannie Tyler. Will you stand Miss 
Tyler? She is the sister of the decedent. Have a seat please. 

Miss Edna M. Edwards, niece of the decedent. 

Mr. John Monique, nephew of the decedent and Mr. George 
Monique, nephew of the decedent. 


MR. HARRIS: Do you know any of those persons named, including 
me? 

MR. JOHN WHITE: I know Mr. Bruce and I know Mr. Harris. 

MR. HARRIS: And in what way do you know Mr. Bruce, Mr. White? 

MR. JOHN WHITE: I know Mr. Bruce professionally. 

MR. HARRIS: And you know me? 

MR. JOHN WHITE: Professionally. 

MR. HARRIS: The fact that you know Mr. Bruce and myself, would 
that have any effect of your decision in this matter? 

MR. JOHN WHITE: No. . 

MR. HARRIS: Any others, please? 

MISS VIVIAN A. MC CRAY: I know Mr. Atkinson. 

MR. HARRIS: The fact that you know Mr. Atkinson, would that 
have any bearing on your decision in this matter? 

MISS VIVIAN A. MC CRAY: No. 

MR. HARRIS: How do you know Mr. Atkinson? 
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MISS VIVIAN A. MC CRAY: I am employed in the Redevelopment 
Land Agency which he is Chairman of the Board. 

MR. HARRIS: That fact has no bearing on your decision? 

MISS VIVIAN A. MC CRAY: No. 

MR. HARRIS: State your name, please. 

. ROSCOE L. AYERS: 

. HARRIS: You know whom? 

. ROSCOE L. AYERS: I know Mr. Bruce. 

. HARRIS: And how do you know him? 

. ROSCOE L. AYERS: Business. 

. HARRIS: The fact that you know Mr. Bruce, would that have 
a bearing one way or the other in your decision were you chosen as a 
juror? 

MR. ROSCOE L. AYERS: No, it would not. 

. GEORGE B. MINOR: I know Mr. Jefferson. 
. HARRIS: How do you know Mr. Jefferson? 

MR. GEORGE B. MINOR: Professionally and personally. 

MR. HARRIS: The fact that you know him in those capacities, would 
that have a bearing one way or the other in your decision in this matter 
were you chosen as a juror? 

MR. GEORGE B. MINOR: No. 

MR. HARRIS: Anyone else? 

No response. 
MR. HARRIS: That concludes my questioning. 
Thank you. 
MR. ATKINSON: May it please the Court, I don't believe we have 


inquired--this whole will contest is about what purports to be a will of 
Mr. Edward Tyler. 
Now, Mr. Edward Tyler was a gentleman who lived at 528 Columbia 


Road, Northwest. He died last year. 
Did any of you know Mr. Tyler? 
MR. ROSCOE L. AYERS: I knew him. 
MR. ATKINSON: To what extent did you know him? 
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MR. ROSCOE L. AYERS: I have known him for years as a friend. 
MR. ATKINSON: And do you think that the fact you knew him for 
years as a friend might have any bearing on your decision in this matter? 


MR. ROSCOE L. AYERS: No, it would not. 

MR. ATKINSON: Have a seat please. Does anyone else know Mr. 
Tyler? 

No response. 

Now, also, we will be calling as witnesses on behalf of the caveators 
Reverend Luckey who is a pastor. Reverend Luckey, where is your 
church, sir? 

REVEREND LUCKEY: 6th and L Street, Round Heights, Maryland. 

MR. ATKINSON: Now, do any of you know Reverend Luckey? 

MR. HORACE B. DAVIS: I see him once or twice in the church out 
in Arlington. 

MR. ATKINSON: Do you mean that you went to his church once or 
twice? 

MR. HORACE B. DAVIS: No, our father-in-law is pastor of a 
Baptist church and, of course, Reverend Luckey came there from time to 
time. 

MR. ATKINSON: Would the fact that he visited your father's church 
from time to time influence your decision in this matter? 

MR. HORACE B. DAVIS: No, it wouldn't. 

MR. ATKINSON: Do you feel that you can be governed by the 
evidence? 

MR. HORACE B. DAVIS: Right. 

MR. ATKINSON: Have a seat, Reverend Luckey. Mrs. Twine, 
will you please stand? What is your first name? 

MRS. LAURA TWINE: Laura Twine. 

MR. ATKINSON: Are you engaged in any business at this time? 

MRS. LAURA TWINE: No. 

MR. ATKINSON: Do any of you know Mrs. Twine? 

No response. 
MR. ATKINSON: Have a seat Mrs. Twine. Is Mr. Brodie Kemper 
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here? Mr. Kemper lives on Park Road. Do any of you know Mr. Kemper? 
No response. 
Have a seat, Mr. Kemper. Also we will call Mrs. Luckey. Will you please 
stand, Mrs. Luckey, the wife of Reverend Luckey. Now, do any of you 
know Mrs. Luckey? 
No response. 
Have a seat Mrs. Luckey. I think also will be called during the course of 
the testimony will be Det. Thomas E. Williams, who is a member of the 
Metropolitan Police Department. Will you please stand, sir? Do any of 
you know Mr. Williams? 
No response. 
Now, have a seat, please. Also in the course of the case we will have some 
other witnesses and I will read the names to, you and see whether or not you 
know them. 
Do you know a Mr. Willie J. Martin who resides at 2919 40th Street, 
Northeast? 
No response. 
Mr. Maurice Robinson. Do any of you know Mr. Robinson? 
MR. ROSCOE L. AYERS: I think I know Mr. Robinson. 
MR. ATKINSON: The fact that you know him, do you think that 
will effect your action in this matter? 
MR. ROSCOE L. AYERS: No. 
MR. ATKINSON: Do you think you would be free to be governed by the 
testimony? 
MR. ROSCOE L. AYERS: I would. 
MR. ATKINSON: Have a seat, sir. Mr. Edward Twine who is not 
here but he lives on Newton Street in the 2800 block. Mr. Edward Twine? 
No response. 
Mrs. Laura Twine, his wife. Do any of you know her? 
No response. 


Do any of you know Mrs. Mildred Braxton who is a local school 


teacher? 
No response. 
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Do any of you know Mr. Simpson W. Wallace? 
No response. 
Mr. Curtis J. Blakely? Is Mr. Blakely now in the court room? 


No response. 
Mr. Irving A. Wood. Please stand. Do you know Mr. Wood? 
MRS. ELEANOR C. RICKS: Iknow Mr. Wood and I also know Mr. 
Biakely. 
MR. ATKINSON: And in what respect do you know him, business 
or social? ; 
MRS. ELEANOR C. RICKS: Fraternal business. 
MR. ATKINSON: What did you say your name was? 
MRS. ELEANOR C. RICKS: Eleanor Ricks. 
MR. ATKINSON: Yes, sir. 
MR. ROSCOE L. AYERS: Fraternally. I know Mr. Blakely and 
Mr. Wood. 
THE COURT: Let's inquire to what extent their knowledge of these 
people might effect them. 
MR. ATKINSON: Now, Mr. Ayers, will you please stand again. 
Taking Mr. Blakely first, tell us what your relationship is with Mr. 
Blakely::. 
MR. ROSCOE L. AYERS: Well, like I said, I know him fraternally 
and that is all. 
. ATKINSON: You mean he is an officer in your fraternity? 
- ROSCOE L. AYERS: Well-- 
ATKINSON: Are you a member of his order? 
. ROSCOE L. AYERS: Yes, Iam a member of his order. 
. ATKINSON: Are you an officer in there? 
- ROSCOE L. AYERS: No. 
. ATKINSON: Is he an officer in there? 
- ROSCOE L. AYERS: No. 
. ATKINSON: Do you serve on any committees with him? 
ROSCOE L. AYERS: No. 
. ATKINSON: How frequently do you come in contact with him? 
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MR. ROSCOE L. AYERS: Not very frequently. 

MR. ATKINSON: The fact that you are a member of the same 
order, would that incline you to make you likely to place some inference 
on what he said? 

MR. ROSCOE L. AYERS: No, it would not. 

13 MR. ATKINSON: Would it incline you to take anything off of what 
he said? 
. ROSCOE L. AYERS: No, it would not. 
. ATKINSON: How about Mr. Wood? 
. ROSCOE L. AYERS: The same. 
. ATKINSON: The same questions and the same answers? 
. ROSCOE L. AYERS: Yes. 

THE COURT: All right. Ask the other juror that had knowledge of 
these two people. 

MR. ATKINSON: Mrs. Ricks, I believe you heard my questions to 
Mr. Ayers. Would you tell us to what extent you were fraternally associ- 
ated with Mr. Blakely? 

MRS. ELEANOR C. RICKS: Well, I know Mr. Blakely because he 
is one of the officers in the lodge. 

MR. ATKINSON: One of the officers? 

MRS. ELEANOR C. RICKS: Yes. 

MR. ATKINSON: Are you a member of that lodge? 

MRS. ELEANOR C. RICKS: I am associated with that. 

MR. ATKINSON: In other words, you are in the ladies division of 
that lodge? 

MRS. ELEANOR C. RICKS: That is right. 

MR. ATKINSON: Would the fact that he is an officer in that group 
and so forth--to what extent do you deal with him or have you dealt with 


him ? 


MRS. ELEANOR C. RICKS: Well, just I guess you would say the 
same as being associated with anybody else. 

MR. ATKINSON: Do you regard him as your fraternal leader? 

MRS. ELEANOR C. RICKS: Yes. 
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MR. ATKINSON: And would that fact tend to make you lay greater 
inferences on his testimony? 

MRS. ELEANOR C. RICKS: No. 

MR. ATKINSON: Greater credence? 

MRS. ELEANOR C. RICKS: No. 

MR. ATKINSON: Do you know Mr. Wood? 

MRS. ELEANOR C. RICKS: Yes. 

MR. ATKINSON: Asking you the same questions what would be your 
answers with respect to Mr. Wood? 

MRS. ELEANOR C.’RICKS: No. I know Mr. Wood not as well as 
I know Mr. Blakely. 

MR. ATKINSON: All right. Thank you very much. May I ask one 
more question, please? What is your occupation? 

MRS. ELEANOR C. RICKS: Government worker. 

MR. ATKINSON: In what field? 

MRS. ELEANOR C. RICKS: Army, Department of Defense. 

MR. ATKINSON: Now, Mr. Allen Smith. Do you know Mr. Allen 
Smith? 

No response. 

MR. ATKINSON: Or Mr. Charles W. Baird? Do you know Mr. 
Baird? 

MRS. ELEANOR C. RICKS: Yes. 

MR. ATKINSON: What is that relationship? 

MRS. ELEANOR C. RICKS: Same thing. 


MR. ATKINSON: Asking you the same questions, will you give me 


the same answers? 

MRS. ELEANOR C. RICKS: No, to all of them. 

MR. ATKINSON: Do you think it would have no effect upon you? 

MRS. ELEANOR C. RICKS: No, it would not. 

MR. ATKINSON: William H. Lyons? 

No response. 

Charles D. Griffin. Mr. Griffin, stand a minute. Do any of you 

know Mr. Griffin? 
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No response. 


MR. ATKINSON: Have a seat, sir. Emanuel F. Weaver? 
No response. 
MR. ATKINSON: Mrs. Jessie H. Roy. Do any of you know Mrs. 


No response. 

. ATKINSON: I assume by your silence that the answer is no. 
No response. 

- and Mrs. Chapman? They reside at 536 Columbia Road. 

. JOHN WHITE? I know-- 

. ATKINSON: You know Mrs. Chapman? 

. JOHN WHITE: Yes, I know Mrs. Chapman. 

. ATKINSON: A neighbor of yours? 

. JOHN WHITE: No. I met Mrs. Chapman on three occasions 

about 11 or 12 years ago. 

MR. ATKINSON: Now, what was the relationships? Was it social 
or business? 

MR. JOHN WHITE: Business. 

MR. ATKINSON: And do you think that the fact that you met him and 
knew of them that that might enter into any reaction that you have with the 
evidence presented in the case? 

MR. JOHN WHITE: No, it would not. 

MR. ATKINSON: Do you think you could reach a decision without 
reference to that? 

MR. JOHN WHITE: . I do. 

MR. ATKINSON: Be seated, Mrs Chapman. Thank you, sir. 

Albert Brown? 

No response. 
MR. ATKINSON: Mr. Moran. He is not here. 
No response. 
MR. ATKINSON: Now, have any one of you ever been a party to 


what we call a will contest where you are either seen to put a will made, 


to use ordinary language, or fighting to break a will? 
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No response. 
Have you ever been involved in a will contest? 


No response. 
Now, does any reason appear to any one of you that would make you 
feel that perhaps you would not be guided by the evidence for any reason 


and, therefore, you should not sit on this jury? 
No response. 

MR. ATKINSON: I assume by your silence that it means no and 
we thank you. 

MR. HARRIS: If Your Honor please, there are two witnesses that 
I--there are two witnesses that I should call to the attention of the 
prospective panel, E. Lewis Farrell and Attorney Don Lockett Young. 

Does any one of the prospective panel know either of them? 


MR. GEORGE B. MINOR: I know Mr. Young. 

MR. HARRIS: How do you know him? 

MR. GEORGE B. MINOR: Personally. 

MR. HARRIS: Would that effect or influence your decision in this 
matter? 

MR. GEORGE B. MINOR: No. 

MR. HARRIS: Anyone else know any of these gentlemen? 

No response. 
MR. HARRIS: Thank you. That is it, Your Honor. 


MR. ATKINSON: I have one more question that I would like to ask 
them, if the Court please. 
THE COURT: Yes. 


MR. ATKINSON: Are any of you members of a masonic order? 
Iam referring to those who have not up to now said they were. 

MR. HERSHEL H. DODD: Yes. 

MR. ATKINSON: Now, would the fact that you are a member of 
that order, sir, tend to influence your action in this matter? 

MR. HERSHEL H. DODD: No, sir. 

MR. ATKINSON: What is your occupation, sir? 
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MR. HERSHEL H. DODD: Printer, I am retired. 
MR. ATKINSON: Thank you very much. Thank you, Your Honor. 
May I interrogate one other prospective juror? 
THE COURT: Yes. 
MR. ATKINSON: Mr. Davis, who did you say you knew? 
MR. HORACE B. DAVIS: I know--I have seen on several occasions 
Reverend Luckey. ) 
MR. ATKINSON: I withdraw that. I will not interrogate further 
on that. 
(MEMBERS OF THE JURY WERE CALLED INTO THE JURY 
BOX AS FOLLOWS: 
No. 
No. 
No. 
No. 
No. 
No. 
No. 


Mrs. Doris B. Henson. 
Elmer L. Clark. 

Mrs. Sadie Z. Levin. 
William L. Braddock. 
Miss Edna R. Sullivan. 
Saul Meschenberg. 

Miss Alberta Redd. 

No. Mrs. Virginia A. Lentz. 
No. Mrs. Frances R. Baxter 
No. James C. DeLong. 

No. Mrs. Marguerite E. Goetz. 
No. Chauncey A. Linney. 


_ 
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THE COURT: Now, members of the panel in the jury box, the Court 


understands from the answers that you made to questions that were asked 


you or your failure to answer such questions, means that each one of you 


feels that you can serve as a juror in this case and render a fair and im- 
partial verdict, based solely upon the evidence and the law as the 
Court shall state that to you and that no one of you knows of any reason 
why you cannot do just exactly that. 
Now, is that a correct understanding on my part? Please 
indicate one way or the other. 
(THE JURORS NODDED YES. ) 
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THE COURT: Let the jury be sworn. 
(Jury sworn) 
THE COURT: Come to the bench a minute please. 
(Bench Conference) 

THE COURT: I feel under the circumstances and particularly with 
what I mentioned in chambers, that I should have at least two alternate 
jurors. You may each have one additional strike if you wish to exercise 
it. 


(End of bench conference. ) 
THE DEPUTY CLERK: Bernard L. Hedgeman, Alternate No. 1. 
Mrs. Genevieve §. Johnson, Alternate No. 2. 
THE COURT: Now, I will put the same questions to the two al- 
ternates, that were just called, that I did to those who have been sworn, 


and that is, is it my understanding, from the answers that you made to 
the questions which were asked you, or your failure to answer such 
questions, means that each one of you feels that you can serve as a juror 

in this case and render a fair and impartial verdict based solely 
upon the evidence and law as the Court shall state that to you and that 
neither one of you knows any reason why you cannot do just exactly that. 
Is that a correct understanding on my part? 

MR. HEDGEMAN AND MRS. JOHNSON: Yes. 


THE COURT: Let the two alternates be sworn. 
* * * * * 


[ Filed March 31, 1959] 
In re: 
Estate of 
EDWARD TYLER Administration No. 96580 


VERDICT OF THE JURY 
1. Was the paper-writing filed in this Court and bearing date the 
1st day of August, 1953, the last will and testament of Edward Tyler, 


deceased ? YES 
ANSWER "YES or NO" 


2. Was the said Edward Tyler at the time of making and subscrib- 
ing or of the acknowledgment by him of said paper-writing of sound and 
disposing mind and capable of executing a valid deed or contract? 


YES 
ANSWER "YES or NO” 
3. Was the paper-writing dated the 1st day of August, 1953, pur- 
porting to be the last will and testament of Edward Tyler, deceased, 
executed and attested in due form as required by law? 


YES 
ANSWER "YES or NO” 
4. Was the said paper-writing dated the 1st day of August, 1953, 
obtained or the execution thereof procured from the said Edward Tyler, 
deceased, by undue influence of Preston Bruce, or any other person or 


persons ? = NO Bee 
ANSWER "YES or NO" 


9. Was the paper-writing dated the 1st day of August, 1953, ob- 
tained or the execution thereof or the subscription thereto procured from 
the said Edward Tyler, deceased, by fraud or coercion exercised upon 
the said Edward Tyler by Preston Bruce, or any other person or per- 


sons ? 


NO 
ANSWER "YES or NO" 


DATED: March 31st, 1959 SIGNED: Saul Meschenber 
FOREMAN OF THE JURY 


[Filed April 9, 1959] 
MOTION FOR A NEW TRIAL 


Come now the caveators and move the Court to vacate the verdict 
of the jury and set aside the judgment entered thereon in the above en- 
titled cause and grant a new trial and, for reason therefor state as fol- 
lows: 

- The verdict is contrary to the evidence. 

The verdict is contrary to the weight of the evidence. 

The verdict is contrary to the law. 

There was no evidence on which the jury could legally find for 
the caveatees but the overwhelming weight of the evidence showed testa- 
mentary incapacity on the part of decedent and undue influence on the 
part of Preston Bruce, and a verdict for the caveatees was unwarranted 
in law. 

5. That since the verdict herein on March 31, 1959, the caveators 
are advised that the said Preston Bruce had been and was a member of 
the jury panel. That this fact was not disclosed prior to trial and the 
caveators would have objected to trial, if the fact had been known to 
them; they assert that this was prejudicial to them and for this reason 
a new trial should be granted. 

6. And for such other and further reasons as may be argued at 
the hearing of this motion and/or are apparent of record. 

This motion is based upon the records and proceedings in this 
action. 

/s/ Richard R. Atkinson 


/s/ George G. Jefferson 
Attorneys for Caveators 
626 Third Street, N. W. 
District 7-8000 


[Certificate of Mailing] 


[Filed April 23, 1959] 


AFFIDAVIT IN SUPPORT OF 
MOTION FOR A NEW TRIAL 
DISTRICT OF COLUMBIA, SS: 

Robert J. Faison, Jr., Juror Number 12 of the Criminal Jury 
Panel for March, 1959, who being first duly Sworn, deposes and says 
that he served on the jury panel with Preston Bruce and was assigned 
to Criminal Number 4 in Judge Youngdahl's Court. During the entire 


time of his service in March, 1959, your affiant actually served on two 


(2) juries; that Preston Bruce also was on two juries. During the 
remainder of the time your affiant, Preston Bruce and the rest of the 
jurors assigned to Criminal Court Number 4 were instructed to remain 
in the jury lounge where they listened to television, talked with each 
other and played cards. Preston Bruce took part along with other mem- 
bers of the group in these activities; that he was quite fond of discussing 
sports and talking about his son. When the criminal jurors were in the 
jury lounge, they mingled freely with civil jurors. Mr. Bruce did not 
serve as a juror after March 20, 1959. 


/s/ Robert J. Faison, Jr. 
[JURAT dated April 22, 1959] 


[Filed April 23, 1959] 


AFFIDAVIT IN SUPPORT OF 
MOTION FOR A NEW TRIAL 
DISTRICT OF COLUMBIA, SS: 

Comes now Vivian A. McCray, Juror #137 on the Civil Jury Panel 
for March, 1959 who first being duly sworn on oath deposes and Says: 
that she served on the Civil Panel during the month of March, and that 
as they reported in the morning and the roll was called she heard 
"Preston Bruce” called and the response of "here"; that in this way she 
associated his name with his identity; that she had seen him in and about 


18 


the jury lounge many times; that most of the times he would be convers- 
ing with some other juror in the lounge. That on Monday, March 23, 
she was with the jury panel sent to Judge Morris' court; that after they 
had been seated and they started to questioning the jury panel, the lady 
sitting next to me who was called as Juror #1 said look what is that J uror 
doing sitting with the lawyers over there, pointing to Preston Bruce, and 
she, your affiant, replied that he had better return to the jury lounge 
where he belongs. That thereafter, she said nothing further; that she 
noticed that as the various persons would stand for identification this 
lady would not turn her head and look at the persons. That your affiant 
was excused from serving on the jury because she knew Attorney Atkin- 
son. That the lady she had this talk with about "Preston Bruce" was 
selected as juror #1. 

/s/ Vivian A. McCray 


[JURAT dated April 22, 1959] 
[Certificate of Service] 


[Filed April 27, 1959] 
AFFIDAVIT IN SUPPORT OF MOTION 


DISTRICT OF COLUMBIA, SS: 

Roscoe L. Ayers, being first duly sworn, deposes and says that 
he was a member of the March, 1959, panel of civil jurors, being Juror 
Number 77. Shortly after your affiant began his service as a juror, he 
met Mr. Preston Bruce in the jury lounge and that they were together 
in said lounge often and that they had lunch together on one or two occa- 
sions. Mr. Bruce told your affiant that he had a jury trial coming up. 
Your affiant was sent to Judge Morris' Court as a prospective juror and 
he told the Court he knew Mr. Bruce in response to the question asked 
and was excused from service although he had not known Mr. Bruce 
prior to the March, 1959, jury service. 


JURAT dated April 26, 1959] /s/ Roscoe L. Ayers 
Certificate of Service | 


[Filed April 30, 1959] 


AFFIDAVIT IN SUPPORT OF 
MOTION FOR NEW TRIAL 

DISTRICT OF COLUMBIA, SS: 

Richard R. Atkinson, being first duly sworn on oath, deposes and 
Says: that he is one of the two attorneys representing the caveators in 
the above captioned cause, and that he was the trial attorney in said 
cause; that he conducted the voir dire examination of the jury on behalf 
of said caveators; that neither the caveators nor their counsel knew that 
Preston Bruce had been and was a member of the jury for the March, 
1959 term; that counsel was supplied with a list of the civil jury for said 
term, but not of the criminal jury; that the said Preston Bruce's name 
was not on said civil list; that it was several days after the jury had 
returned their verdict that counsel learned of the aforesaid fact, that 
he had spent most of his jury serving time in the jury lounge, where he 
freely mingled with the civil jurors, and the affidavits filed herein in 
support of this motion by three members of said jury panel, to some 
extent show that he had become well known to them; that on the voir 
dire the panel was asked if they knew Preston Bruce, that two members 
of the panel said they knew Mr. Bruce, one of whom makes an affidavit 
filed herein; that the remainder of the panel remained silent; that 
finally they were asked if any reason known to either of them, they could 
not sit in the cause and return a fair and impartial verdict based on the 
evidence; that the jury remained silent; that after due diligence counsel 
had elicited no information that suggested further examination of the jury; 
that the fact of membership by Preston Bruce was concealed by him, 
and also by members of the prospective panel; that the responses of the 
jury was such as to mislead and prevent a specific inquiry in this con- 
nection; that his acceptance of the jury was induced by this concealment; 
that because of this concealment the caveators have been denied a fair 
and impartial trial; that in view of the great weight of the evidence in 
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favor of caveators and the verdict had herein, this action by the jury 
resulted in injustice to said caveators. 


/s/ Richard R. Atkinson 


[| Surat dated April 28, 1959] 


[ Certificate of Service] 


[ Filed May 13, 1959] 


AFFIDAVIT OF PRESTON BRUCE IN SUPPORT 
OF OPPOSITION AND OBJECTION TO NEW 


TRIAL 


DISTRICT OF COLUMBIA: SS: 


| 
Preston Bruce, being first duly sworn on oath, according to law 


deposes and says as follows: 
1. That he is a caveatee herein. 


2. That he did not know any of the persons chosen as 
jurors in the trial of the caveat in this cause. 


/s/ Preston Bruce 


[SURAT dated May 12, 1959] 


[ Certificate of Service] 
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TRANSCRIPT OF PROCEEDINGS 


May 14, 1959 
Washington, D. C. 


The above-entitled matter came on for hearing on motion before 
The HONORABLE JAMES W. MORRIS, a United States District Judge, at 
10:30 A.M. 

APPEARANCES: 

For the Caveator: 
Richard R. Atkinson, Esquire 
For the Caveatee: 
William Beasley Harris, Esquire 
* * * 
PROCEEDINGS 

THE DEPUTY CLERK: In the case of Edward Tyler, Mr. Atkinson 
and Mr. Harris. 

MR. ATKINSON: Ready, Your Honor. 

MR. HARRIS: Ready, Your Honor. 

MR. MCINTYRE: Your Honor, would you have the Clerk dismiss 
the witnesses in this particular case that is before you? 

THE COURT: The case that I just took a plea on? 

MR. MCINTYRE: Yes, sir. Those witnesses will go down to Room 
3401 where they can get their witness slips. 

THE DEPUTY CLERK: All witnesses in the Robinson case are ex- 
cused at this time. Those who want certificates go to Room 3401. 

MR. ATKINSON: May it please the Court, this matter before you 
this morning is on the motion for a new trial filed on behalf of the caveators 
in the Estate of Edward Tyler. 

I imagine a statement of facts of the case would be important and 


helpful because it has been awhile since the facts have been before the 
Court. 
Your Honor will recall that on March 23d, we went to trial in this 


matter. It was a will contest in which a will was offered for probate as 
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the last will and testament of Edward Tyler and the principal beneficiary 
under the will was a Mr. Preston Bruce. The caveators was the decedent's 
sister and a rather elderly lady, and his two nephews and a niece. 
Your Honor will recall that the trial lasted quite a few days and 


finally terminated with a verdict of the jury on the 31st of March. From 


my view there was|considerable testimony which tended to sustain and 
which tended to establish the fact that the decedent lacked testimentary 
capacity and that this was the result, the instrument was the result of un- 
due influence. 

Your Honor will recall the case went to the jury on all issues and 
in addition to the testimony from the sister and two of the nephews, there 
were other witnesses who testified to this man's condition at about the 
time this will was made and about the relationships that existed between 
the parties. 

Now, I do not know whether I should develop the factual statement 
further the point that I think I should discuss and spend time on before the 
Court this morning is this: In our motion for a new trial, we say that a 
new trial in this case should be granted because at the time that we went 
to trial in this case, the principal caveatee was then a member of that 
jury panel and had served on the panel from the time he was sworn in 
which I think it was the first Tuesday in March until the Friday before the 
Monday that we went to trial. 

Now the records will show that while he was not a member of the 
civil jury panel, he was a member of the criminal panel assigned to 
Criminal Number 4, which happened to be Judge Youngdahl's court and 
that during that month that substantially, with the exception of about two 
days of the jury term, during that period of time, with the exception of 
about two days when this Mr. Bruce was then actually serving on a jury-- 
selected on a jury--that he spent substantially all of his time in the jury 
lounge where he indulged himself in social activities that goes on there, 
that is, listening to television, listening and looking at the television, 
talking casually with the people there and, also, in playing cards--any- 
thing to pass away the time. 
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We say that this fact was not disclosed when we examined the jury 
on the voir dire. It was not disclosed by Mr. Bruce nor was it disclosed 
by the members of the prospective jury panel, many of whom were familiar 
with him or had met him during that time. We say that constituted 
fraudulent concealment and prevented us from having a fair and impartial 
trial such as is promised by our constitution and by our courts. 

We say that because we know of the commentary that occurs among 
members of the jury panel and we felt that it was impossible for us to 
have a fair and impartial trial with a man known to the jury here, sitting 
before them and they are to pass on his claims or non-claims. We say 
that the jury itself was disqualified in that they did not answer frankly and 

fully the question as to whether or not they knew Mr. Bruce. 

We say that it was fraudulent concealment for Mr. Bruce to sit here 
and not disclose the fact to the court. The question is whether it was 
counsel's fault that this matter was not discovered or whether it was my 
fault. I say to Your Honor, I used the usual methods of questioning on the 
voir dire and I examined the civil jury list and his name was not it, and I 
say the way this thing happened, I could not find it or discover it unless 
somebody had given me a lead in that direction and I received no leads, 
so I say I used a great deal of diligence to protect my interests along this 
line. 

Now before I go further, I would like to call the Court's attention 
to these affidavits that we have filed here. We have an affidavit by a 
member of that panel, civil panel, Mrs. Vivian McCray and what she 
says, that she heard the name Preston Bruce called out morning after 
morning and heard him answer, yes, so she knew his name, and so forth, 
and she talked to him on occasions, that she associated the name of this 
Preston Bruce with his identity, that she had seen him about the jury 
lounge frequently, that most of the time he would be conversing with other 
jurors in the lounge, and that on Monday, this is the day we went to trial, 
March 23d, she was with the jury panel sent to Judge Morris, Judge 
Morris' courtroom, and after they had been seated and they started to 


question the jury panel, the lady sitting next to her--the affidavit says 
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the lady sitting next to me, who was called as juror number 1, 


said, look, what is that juror doing sitting with the lawyers over there, 
pointing to Preston Bruce, and she, the affiant, replied,::that he had 


better return to the jury lounge where he belonged. That thereafter she 
said nothing further, that she noticed as various persons would stand for 
identification, that this lady would not turn her head and look at the persons 
that your affiant was excused from serving on the jury because she knew 
Richard Atkinson, that's me, that the lady she had this talk with about 
Preston Bruce was selected as juror number 1. 


Now this affidavit has not been controverted in any respect. I 
will read another affidavit from another juror. Mr. Robert J. Faison, 
Jr., who was a member of the Criminal Panel Number 4, and served 
right along with Mr. Bruce during this period of time and what he said in 
his affidavit? Mr. Faison says: that he served on the jury panel with 
Preston Bruce and was assigned to Criminal Number 4 in Judge Young- 
dahl's court during the entire time of his service in March 1959, your 
affiant actually served on two juries; that Preston Bruce was also on two 
juries; that during the remainder of the time your affiant, Preston Bruce 
and the rest of the jurors assigned to Criminal Number 4, were instructed 
to remain in the jury lounge where they listened to television and talked 
with each other and played cards. Preston Bruce took part along with 
other members of the group in these activities, that he was quite fond of 

discussing sports and talking about his son. When the criminal 
jurors were in the jury lounge they mingled freely with civil jurors and 
Mr. Bruce did not serve as a juror after March 20th. 


Now that is from a man who was on the panel with him, who places 
him there in that lounge almost every day. 


Now here to me is what is the most important affidavit. Mr. Ros- 
coe L. Ayers. Now, Mr. Ayers was one of the twenty-six people sent-- 
I don't know whether there were twenty-six people sent--but one of the 
group of people that were sent here as prospective jurors in this case. 
Now, when the question was asked who knew Mr. Bruce, Mr. Ayers was 
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up right away and says, Iknow him. He says I know him socially and I 
know him in such a way that I don't think I ought to serve on this jury and 
Your Honor said, Well, if you feel that way about it, I think I ought to ex- 
cuse you right now. 


Here is Mr. Ayers affidavit: Roscoe L. Ayers, being first duly 
sworn, deposes and says that he was a member of the March 1959 panel 
of civil jurors, being juror Number 77. Shortly after your affiant began 
his service as a juror, he met Mr. Preston Bruce in the jury lounge and 
that they were together often and that they had lunch together on one or two 
occasions. Mr. Bruce told your affiant and I think this is important be- 
cause I think likely it happened to many of the others--Mr. Bruce told 

your affiant that he had a jury trial coming up, referring to this 
matter. Your affiant was sent to Judge Morris' Court as a prospective 
juror and he told the Court he knew Mr. Bruce in response to questions 
asked and was excused from serving, although he had not known Mr. Bruce 
prior to March 1959 jury service. Signed, Roscoe L. Ayers. 


And I say to Your Honor, this is a very important affidavit and shows 
what possible damage was done in this matter. 


Now, I have filed an affidavit as an attorney in this case and I will 
read that for the Court's benefit. 


Richard R. Atkinson, being first duly sworn on oath, deposes and 
says; that he is one of the two attorneys representing the caveators in 
the above captioned cause, and that he was the trial attorney in said cause; 
that he conducted the voir dire examination of the jury on behalf of said 
caveators; that neither the caveators nor their counsel knew that Preston 
Bruce had been and was a member of the jury for the March 1959 term; 
that counsel was supplied with a list of the civil jury for said term, but 
not of the criminal jury; that the said Preston Bruce's name was not on 
said civil list; that it was several days after the jury had returned their 
verdict that counsel learned of the aforesaid fact, that he had spent most 
of his jury serving time in the jury lounge, where he freely mingled with 
the civil jurors, and the affidavits filed herein in support of this motion 
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by three members of said jury panel, to some extent show that he had be- 

come well known to them, that on the voir dire the panel was asked 
if they knew Preston Bruce, that two members of the panel said they knew 
Mr. Bruce, one of whom makes an affidavit herein. The other one said 
he had known him for around twenty or twenty-five years and had been a 
customer of his; that the remainder of the panel remained Silent; that 
finally they were asked if any reason known to either of them, they could 
not sit in the cause and return a fair and impartial verdict based on the 
evidence; that the jury remained silent; that after due diligence counsel 
had elicited no information that suggested further examination of the 
jury; that the fact of membership by Preston Bruce was concealed by him, 
and also by members of the prospective panel; that the responses of the 
jury was such as to mislead and prevent a specific inquiry in this connec- 
tion; that his acceptance of the jury was induced by this concealment; 
that because of this concealment the caveators have been denied a fair and 
impartial trial; that in view of the great weight of the evidence in favor of 
caveators and the verdict had herein, this action by the jury resulted in 


injustice of said caveators. 


May I say, Your Honor, that these affidavits have not been converted 
and insofar as reference to numbers and members of the jury, that they 
stand confirmed, as I understand the jury list as filed in this cause. 


Now, I say to Your Honor, that in the present posture of the case, 
the record being the way it is, the affidavits definitely set forth and the 
basis of this complaint being uncontradicted, that the only thing now re- 
maining, it seems to me, is the question of the law, whatthe law says we 
may do about it. 


Ihave, in my limited ability, reviewed the authorities on the matter 
and I wish to say the following, if Your Honor, please, as I find the law 
to be. It is that where by false answers or by fraud and concealment, 
by the failure to respond to questions, that the general rule that the mo- 


tion for a new trial is addressed to the soundness, especially of the Trial 


Court, that this comes as an exception to that general rule, and that there 
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seems to be a lack of discretion in that the granting of a new trial is 


somewhat impelling. 


Now this is what I found the law to be. AndI read: An exception 
to the rule would, of course, be made where an acceptance of the jurors 
induced by concealment or fraud, AndI cite as my case number 1 on 
that, the case of Hyman versus Eames, E-a-m-e-s, which is 41 Fed 
676. If I may briefly state, there a juror that had my name, his name was 
Atkinson, was on voir dire, asked the usual.answers that would get him on 
the jury. But he was asked further than that whether or not he knew any- 
thing about the subject matter in this controversy, and he said, he did not. 

And so he was selected as a member of that jury panel or trial 
judge. Now after he was selected and so forth, it was learned after the 
verdict and everything was in, that he had concealed the fact that he had 
been to the scene--this involved mining land--that he had been there and 
he had inspected the scene and had very definite ideas and conclusions 
about it, and so when that was disclosed the trial court readily granted a 
new trial and the Court of Appeals said that upon the general proposition 
that a new trial may be allowed on the ground of Atkinson's incompetency, 
they said he was incompetent because he knew about the subject matter 
and if he had revealed it then the party involved would have been entitled 
to an impartial juror so a new trial was granted in the case. 


The Court said the evidence disclosed that he had concealed his 
acquaintance with the premises and did know of the place and had set some 
very definite ideas about it. The Court says it wasn't a question of whether 
or not there had been one or two errors made at the trial but this thing 
went to the very basis of the case, to whether or not the Court with this 
type of juror on it--incompetent juror--whether or not it was improperly 


constituted and so a new trial was granted. 


Likewise this is an old case but right here in the District of Columbia, 
The United States versus Angney, A-n-g-n-e-y, which is 17 DC 66 where 
a juror concealed a fact that he was over age, he was over sixty-five, 


and that was a criminal case, and a new trial was granted on that ground. 
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Now case number 3 is a case of Kirby versus Hyston, and I would 
like to read this, a synopsis of it. The citation is 178 Pacific 2d, 194. 
The jurors were asked if they knew either counsel in the case. They stated 
that they did not. It developed that juror Skipton had been represented by 
one lawyer in a landlord and tenant case and the restitution writ was 
returned the morning of the trial. The affidavit in support of the motion 
for a new trial said that juror Skipton dominated the jury and counsel 
had served juror Skipton without pay. The reply affidavit said the landlord 
and tenant case was a small one, that juror Skipton had only charged 
$10.00 monthly for rent. The trial court took the view that such mis- 
conduct did not affect the rest of the jury panel and did not impeach the 
integrity of the jury as a whole and that there was no showing that juror 
Skipton had exercised undue influence. 


In reversing the lower court the Supreme Court of Kansas states the 
following: The refusal or denial for a motion for new trial for alleged 
misconduct on the part of the juror is, as a general rule, a matter within 
the discretion of the judge presiding at the trial and unless it appears 
that this discretion has been abused, that there has been probable error 
or that the judge has refused to review or consider the evidence by which 
the consideration of the motion should be guided or controled, his refusal 
to grant a new trial had not been disturbed. It proceeds to say, however, 
that this is a well established--and I want to place a little emphasis on-- 
there is a well established exception to the general rule which is fre- 
quently followed when it is admitted, as it is in this case, in substance, 
that the juror gave a false answer on the voir dire concerning his qualifi- 
cations to serve as a juror with the result that counsel is deprived of 
any further opportunity to determine whether the juror is fair and impar- 
tial. 

In the circumstances the question becomes one of law which the 
appellate courts can and should consider. In the present case the plaintiff's 
counsel has conceded that the juror was asked a question as to whether 


either of the plaintiff's attorneys was acting as counsel for the juror in 


29 
any pending case. 


The mere fact that services of counsel might have been terminated 
a few hours or a few days before the question was propounded should not 
be the basis for the decision, such a holding would only be an insidious 
evasion of the substance of the exception to the general rule. 


Now when the right of the challenge is lost or impaired the statu- 
tory conditions and terms were set up, an authorized jury are not met. 
The right to challenge a given number of jurors without showing cause is 
one of the most important rights to a litigant. 


And now case number 4. This is in re Mesner's--M-e-s-n-e-r-'s 
Estate, 176 Pacific 2d, page 70. Here the jurors were asked if they knew, 
if they had more than a courtroom acquaintance with counsel. They answered 
in the negative. While the jury was deliberating Juror Hamilton said that he 
had had Charles W. Bradley, the attorney, who drew the will and was the 
executor named in the will, looked up in the Hall of Records, and that he 
represented the underworld and big gamblers and can't be trusted. Now 
that is what this juror said in the juryroom. The Appellate Court in af- 
firming the granting of a new trial, held that intentional concealment by 
a juror during this voir dire examination of a state of mind which would 
prevent his acting impartially, his conduct constituted an irregularity for 
which a new trial may be granted. 


The Court accepted the Trial Court's finding that there was preju- 


dice and added: The Trial Court was not required to speculate as to 
whether the voir dire had been different but for the irregularity in its ac- 
tion in ruling upon the motion was not controled by what were considered 
to be the probability that the proponent would prevail upon a retrial. 

He was entitled to a fair trial before an impartial jury, according to the 
established forms of law, whether he had a good case or a poor one, and 


this I repeat for my case. 


There is another fifth case. McCuistion et al versus Christian. 
It is at 172 Pacific 2d, 610. There the plaintiff brought a negli- 
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gence suit against the defendant to recover $4, 800.00 for personal in- 


juries and $200.00 for property damage. The jury returned a verdict of 
$75.00. The plaintiff filed a motion for a new trial on the ground that 
Juror Cable -- C-a-b-l-e -- was a brother of one of the defendants and 
that Juror Cable failed to disclose the facts. Now Juror Cable came on 
the party to the scene. He stated, he was in this defendant's position, he 
failed to disclose the fact to the Court or to the counsel, that the plaintiff 
did not object to Juror Cable because she did not know of the relationship 
until after the verdict was returned. The lower court granted a motion 
for a new trial and the appellate court held this was not an abuse of dis- 


cretion. 


Now I go to case number six. Case number six in substance--the 
facts of it was on the jury the voir dire inquiry was made as to whether 
or not these individuals had had any claim against this public utility com- 
pany and the juror remained silent and it was discovered afterwards he 
had had a claim against them. And the claim had been either denied or 
withdrawn, something to that effect, and he said in his own thinking that 
he didn't have a claim and that is why he didn't answer. It was a rather 
long drawn out negligence trial. The jury made these observations in 
connection with the appellate--I mean the Appellate Court made these 
comments in connection with the supporting in the reversing and granting 
of a new trial. The Trial Court had denied the motion for a new trial and 


the Appellate Court reversed it. In reversing it, it said: the right 


of trial by a jury quaranteed by the Constitution, if it is to be worth any- 
thing, must mean as this court has said, the right to a fair and impartial 
jury. Certainly also, a party is entitled, unless he waives, to a jury of 

twelve impartial qualified men. 


Even though, now in this state it is three fourths of them could bring 
in a valid decision, but it says they were entitled to twelve impartial 
qualified men, even though three fourths of them can decide a civil case. 
Parties are entitled to have that decision, whether for them or against 
them, based on the honest deliberations of twelve qualified men. Citing 
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Lee versus Baltimore in support of that decision which is 136 Southwest, 
2d, 695. 


Furthermore, it is fundamental law that a prospective juror is not 
the judge of his own qualifications. It is the duty of a juror on voir dire 
examination to fully, fairly, and truthfully answer all questions directed 
to him so that challenges may be intelligently exercised and the juror's 
intentional concealment of a material fact may compel the granting of a 
new trial. 


I go further, if the Court, please. In the case of Slater versus United 

Trust Company, 157 New York Supp. 909, there each juror was asked if 

he had any prejudice against negligence suits and a juror replied he had 

not and was accepted as a juror. In another negligence case he admitted 

he had prejudice--in the same term--he admitted that he had prejudice 
against negligence cases. A new trial was granted on that ground and the 
Appellate Court says that he had perpetuated a fraud on the trial court 

and that because of it the man, the party did not have a fair and impartial 


jury he was entitled to under the Constitution, and a new trial was granted. 


In the case of Harris versus Eclipse Light Company, 186 New York 
Supp. 533. There a juror after the verdict admitted he knew the defendant 
company which he had denied on his voir dire and a motion for a new trial 
in the case was granted on that ground. The Court says that the triers 
of the fact must be beyond suspicion and I say that applies with equal 


force to the instant case. 


I wonder if I may read an excerpt from the Harris Eclipse case 


just cited. The Court said by his answering the papers, referring to the 


juror, respondent establishes the fact that in the deliberations of the jury, 
Leon, that is the name of the juror, had no greater influence with his 
associates than any other juror, that he showed no prejudice, and, indeed, 
that very little discussion was required because the jurors all felt that 

the defendant's witnesses were untruthful and made, for that reason, a 
quick decision for plaintiff. This was the defense to the motion for a 


new trial. 
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Respondents contended this alone disposes of the appeal, this was 
in the sense that it was so one-sided that the man didn't have any right 
to complain. Respondents contended this alone disposes of an appeal and 
that he did not influence the verdict and, therefore, it should stand. 


The Court says this does not follow, any unprejudiced juror might 


well have disagreed with his associates, he might have even persuaded 
them all to his way of thinking. Every suer is entitled to a fair trial 
before unprejudiced jurors and if a juror is permitted to sit on a panel 
because of a false answer given by him to a material question, itisa 
fraud on the court and the parties and the verdict may well be set aside. 


Triers of the fact should be beyond suspicion. 


And I go on to a Texas case. The Texas Railroad Company versus 
Phillips. There a new trial was granted because the juror had concealed 
that he had a prejudice against the plaintiff. 


And finally in the case of Baccilli versus Booth, 133 New York 
Supp. 343. There the juror concealed the fact that he had been a defendant 
in a negligence case although the specific question was not asked. The 
juror knew that was the purpose of the inquiry and a new trial was granted 
for that reason. 


So, I say to Your Honor, that I believe for every reason that I can 
think of, that we are entitled to have a new trial in this cause. I say 

that the entire jury panel from which this juror was selected, were 
all subject to challenge for the reason they had served on this term and 
it is very respectfully thought that every one of them were disqualified 
to serve on this particular case for that reason and for that reason alone. 


Now I refer to the case of Carter versus Patton, 95 Southeast, 437. 
Now this case is the spotted mule case insofar as our case is concerned, 
in'that the juror involved in this case was serving on the panel at the time 
his case came up and the Court held that not only was the juror, himself, 
guilty of this fraud but that the entire panel was disqualified and that it 
should not have been permitted to serve. 
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Now a funny thing happened in that case--you don't find the authority 


--the Court did not reverse it because the defense, the party who was 
complaining, had admitted for the record, the substance for the claim was 
a debt action and he had admitted every cent of it except $8.75 and in 
holding apparently the Court of Appeals didn't feel that was enough to 

fight about, so they affirmed the finding of the trial court. 


Now I have in my weak way, tried to present to Your Honor, certain 
facts, the basis of my complaint in the form of these affidavits, in the 
form of the record, and if there is any doubt in Your Honor's mind as to 
Judge Youngdahl's practice in sending them down to the jury lounge when 

they are not in actual use, I would ask permission to call the 
gentleman who was serving as his clerk at that time. 


Ihave made arrangements with Mr. Hull so that he may be able to 
come in if Your Honor desires to hear his testimony. He is now clerking 
for Judge Tamm. But on the posture of the case, affidavits being uncon- 
tradicted and the record standing will speak for itself, and the law being 
as I have submitted it to Your Honor, I am satisfied, I believe, to rest 
my position as I have put it to Your Honor. Thank you, Your Honor. 


MR. HARRIS: May it please the Court. Your Honor as we have 
said in our opposition, we respectfully say that the verdict of the jury 
should not be overturned. And we subscribe to that adage in the law, 
Your Honor, that as between two things, that which was right and that which 
is wrong. The law presumes that a man does that which is right or in- 
tends to that that which is right. 


I notice in speaking of the affidavits, for example, Your Honor, Mr. 
Atkinson, in his affidavit, states that the prospective jury panel was 
asked, is there any reason that occurrs to you ladies and gentlemen of 
the prospective jury, as to why you cannot serve and give an impartial 
verdict. My recollection is, Your Honor, that in addressing the prospec- 
tive panel, I put a similar question, maybe not in the same words, in 

the same way, begetting the same idea, was there any reason why 
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any juror could not serve. 


Now, without citing the cases, Your Honor as to the right of a judge 
to appear as a witness. He may if he is not sitting in trial and certainly 
when we call upon citizens as jurors I do not think as jurors they have to 
sacrifice any of their rights as citizens and when on the court calendar a 
case arises then surely for the benefit of the juror, be he plaintiff or de- 
fendant in a civil action, he has a perfect right to be heard. 


Now, I have tried to say to Your Honor, in reply to Mr. Atkinson's 
motion, I am not clear whether they are alleging surprise or whether this 
is newly discovered evidence. I refer to my reply which is filed in the 
jacket in that respect. However, I think that Mr. Atkinson--I think he 
raises the question in his own mind, he says in his affidavit, he says, yes, 
on voir dire we did ask the question, is there any reason why you can't 
serve and the jurors answered that in the negative or by their silence 
and he asked questions whether or not there is any responsibility on him 
as counsel on voir dire, to establish whether there is some challenge for 
cause. I assume in measuring, he is making this objection now to a 
challenge for cause, not one of the preemptory challenges that counsel 
has. 


The cases hold, Your Honor, that it is a right and a duty of a party 


to discover on voir dire examination or from other sources, 
whether a townsman is subject to disqualification for cause and I cite that 
case of Ford against the United States, a 1953 case out of the Fifth Cir- 
cuit, 201 Fed 2d, at page 300. And in this criminal case one of the 
jurors was found to be a person who had been convicted, he had a felony 
conviction and, therefore, should not have been allowed to serve. But 
this was not discovered.on voir dire and the Court said it was the responsi- 
bility of counsel by examination on voir dire or other sources to determine 
that a person is not qualified. 


I don't want to draw it out too long, Your Honor, but let's take it 
in a civil case that arose in this district, and it is an old case in the 
sense it bears the date in the United States Supreme Court, Your Honor, 
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of 1902. It is the case of Robb against Carpenter appearing in 187, U.S. 
at page 159, and that arose in the district here, the United States District 
Court, and in that particular case, a juror had, in fact, committed per- 
jury, Your Honor, he was under age, and answered all the questions 
improperly and then there was a motion for a new trial and, of course, it 


was denied, and the Supreme Court affirmed in the cases I have cited. 


And to summarize in this fashion, Your Honor, the fact that subse- 
quent to the trial by jury, the issues framed to determine the validity of 
a will, it is ascertained that one of the jurors is under 21 years of age 

and had been repeatedly convicted of petit larceny in the Police Court 
and shown to have been guilty of perjury, will not necessarily entitle the 
unsuccessful party to a new trial, where it appears that the verdict was a 
proper one on the evidence. And in line with that, Your Honor, I point 
out there is no showing, there was not even an indication in the argument 


that has been advanced by Mr. Atkinson, that this was not a proper verdict. 


I think Your Honor will recall about my trying to go into all the 
testimony, that this was a case that was heard, that Your Honor heard, 
for a period of about five or six days. We had the one holiday in there, 
We came one afternoon because your Honor had matters that were urgent 
and we came back after the particular holiday there, and you will recall 


that even all of the caveators didn't even testify in the matter. The only 
ones we heard is when we called them to the stand. The jury, you will 
recall, Your Honor, had this case and they were sent home to think over 
and they came back on the 31st and they deliberated at great length. I 
say to Your Honor, without belaboring this matter, that under the law, 


particularly under the law against Carpenter and under the case that I 
have cited in the opposition that I have filed, there is no improper action 
here. The jurors stated there is no reason we have for not sitting. 


Now, also speaking about the affidavits originally filed, Your 
Honor, an affidavit, a copy of which Mr. Atkinson has from the caveatee, 
Preston Bruce, to the effect that he did not know any of the jurors who 
were chosen and who served on the panel trying this caveat. 
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I think, Your Honor, under all the facts of this situation, that if 
there is anything amiss as to discovery on voir dire or as to whether or 
not Mr. Bruce was a member of another panel, doing his duty as a citi- 
zen of the District of Columbia, this is a matter of public record and as 
I suggested, just as I submitted to the Court for its convenience, the 
civil jurors list, I obtained and put in the record the criminal jurors list. 
This was accessible to the attorneys for the caveators and they could 
have found it out. 


In addition, this case, Your Honor, is one that was set for trial 
on more than one date. They had ample time from the time they filed the 
caveat, particularly, I think, Your Honor, in view that they are saying 
and they accuse the caveatees in asserting undue influence in this Situation, 
that they wanted to know all about it and that their proper investigation 
would defeat them, that here was a man who was serving as a juror in 
The United States Court for the District of Columbia. I don't think there 
is anything shown, Your Honor, that impunes the integrity of that jury 
panel. They honestly said, we know of no reason why we cannot serve. 
And notice the affidavits that have been filed, Your-Honor, the one that 

Mr. Atkinson points to by the lady, Mrs. McCray or Miss McCray, 
and she said, yes, I know Mr. Atkinson and yet the record shows she is 
employed by the ReDevelopment Land Agency on which Board Mr. Atkin- 
son served. But notice in her affidavit she doesn't say, in her accusation 
that juror number 1, that juror number 1 could call Preston Bruce by 
name. She merely said that is a juror. And now who can tell--she didn't 
say she didn't see him out of the corner of her eye. I can stand this way 
and I can still see Your Honor. 


In addition to that the juror answered the question very properly-- 
I know of no reason why I cannot serve. Now the other affidavits do not 
do anything at all to impune anyone's integrity, they merely assert what 


had been done. Yes, we mingled with jurors but even at that, what did 
the jurors taik about? Talked about sports and talked about my son or 
he said I have a trial coming up. What it was about or anything else, is 
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not indicated, and I say to Your Honor, very respectfully that the posture 
of the case, the fact that the jury had ample time to hear and were care- 
ful in deliberations, and I think again, particularly under the law appli- 
cable to the District, and as confirmed by the United States Supreme 
Court in Rome against Carpenter and on the showing here, there is noth- 
ing to indicate that had it been a different jury there would have been a 
different result. Therefore, Your Honor, I respectfully submit that the 
motion for a new trial should be denied. 


_THE COURT: You don't want to say anything further, Ihope, do 
you? 

MR. ATKINSON: I don't think it is necessary for me to say any- 
thing further. I think I have adequately set my cause before Your Honor. 


THE COURT: I think you have certainly expressed your views of 
the matter. I do not agree with you. I do not think anything has been 
shown that shows either fraud or any wrong doing on the part of the jurors 
or, for that matter, the caveatee. I think the fact that they served, one 
on a criminal panel and others on a civil panel in this court, is no dis- 


qualification. 


I think that they were interrogated and I think that their answers of 
knowing the parties were consistent with the fact that they had seen them 
in the jury lounge, or even talked with them to some extent, and I cer- 
tainly would not set aside the verdict of the jury on that ground. 


The motion is denied. 


MR. HARRIS: Thank you, Your Honor. 


[Filed Aug. 20, 1958] 


LAST WILL AND TESTAMENT 
OF 
EDWARD TYLER 


In the Name of God, Amen. 

I, EDWARD TYLER, of 538 Columbia Road, Northwest, City of 
Washington, District of Columbia, being of sound and disposing mind, 
memory and understanding, and capable of executing a valid deed or 
contract, considering the certainty of death and the uncertainty of the 
time thereof, and being desirous to settle my worldly affairs, and 
thereby be the better prepared to leave this world when it shall please 
the Almighty to call me hence, do hereby make, publish and declare 
this my last Will and Testament, hereby revoking and annulling all wills 
and testamentary dispositions heretofore made by me, in manner and 
form following, that is to say: 

First, and principally, I commit my soul into the hands of Almighty 
God, and my body to the earth, to be decently buried at the discretion of 
my executor hereinafter named; and my will is, that all my just debts 
and funeral expenses shall be paid by my executor hereinafter named as 
soon after my decease as shall be convenient: 

Second, I give, devise and bequeath to Preston Bruce, 634 Otis 
Place, Northwest, the house and lot located at 538 Columbia Road, NW, 
District of Columbia, in fee simple, his heirs and assigns forever. 
3rd, To Rev. Arthur Luckett, of Sylvester, Maryland, the sum of $500. 00 
4th, to Tecora Evans, 603 Columbia Rd. » NW, the sum of $500. 00 
Sth, To my sister, Francis Tyler, the sum of $100. 00 

I have accounts in the following banks: 

The American Security and Trust Co. 

The Lincoln National Bank 

The Industrial Bank of Washington (also have safe deposit box 
at this bank) (the number of the key to the safe deposit box is 2385) 
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All the rest and residue of my estate, both real, personal and 
mixed, I give, devise, and bequeath to my dear friend Preston Bruce of 
634 Otis Place, NW, Washington, D. C. 

And Lastly, Ido hereby nominate, constitute and appoint my 
Attorney, Wilbur W. Sewell, 307 E St., NW, executor of this, my last 
Will and Testament, and I desire that my executor hereinbefore named 


shall not be required to give bond for the faithful performance of the 


duties of that office. 

IN TESTIMONY WHEREOF, I have set my hand and seal to this, 
my last Will and Testament, at Washington, D. C. this 1st day of 
August in the year of our Lord one thousand nine hundred and Fifty- 
Three (53). 

/s/ Edward Tyler [SEAL] 


SIGNED, SEALED, PUBLISHED, AND DECLARED, by Edward 
Tyler, the above-named testator, as and for his last Will and Testament, 
in our presence, and at his request, and in his presence, and in the 
presence of each other, we have hereunto subscribed our names as 


attesting witnesses. 


/s/ E. Lewis Ferrell 
Residence 2100 19th St., NW, #603 

/s/ (Mlegible ) 
Residence 307 - E - Street, N. W. 

Washington, D. C. 


[ Filed April 15, 1959] 
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CIVIL JURORS 
MARCH - 1959 


Hildreth M. Aliff, 36, Plantman, Thompson's Dairy, 3753 - 1st St., S.E. #201 

Mrs. Sara L. Alt, 40, Housewife, 345 Parkland Pl., S.E. #4 

Abram Banks, 55, Laborer, P.E.P. Co. , 432 Hamilton St., N.W. 

Mrs. Frances R. Baxter, 55, Housewife, 1833 Summit Pl., N.W. #302 

Mrs. Lillian G. Beatty, 49, Buyer G.C. Murphy Co., 1900 - 17th St. , S.E. #4 

Mrs. Faye B. Blanken, 55, Housewife, 6411 - 16th St., N.W. 

Lee Campbell, 64, Retired, 508 - 48th Pl. » N.E. 

Russell H. Carpenter, 65, Watchman, Amer. Sec. & Tr. Co., 4942 Blaine 
St., N.E. 

Mrs. Alice J. Connor, 39, Housewife, 636 - 12th St., N.E. #104 

Joseph S. Cornish, 65, Mortician, Self Employed, 2121 - 10th St., N.W. 

Mrs. Katherine E. D'Andelet, 66, Housewife, 2601 - 24th St., N.W. 

Miss Dorothea M. Davis, 46, Sect'y., Nat'l Educ. Ass'n., 1530 - 16th St. NW 

James C. DeLong, 34, Purch. Agt. Nat'l Paint, Var. & Lacq. Assn, 2034 - 
37th St. N. W. 

Ernest Dixon, 60, Real Estate Manager, Self Employed, 1615 Buchanan St. NW 
Herschel H. Dodd, 63, Retired, 2855 Monroe St., N.E. 

Willard H. Dunlap, 42, Unemployed, 1319 Kenyon St. » N.W. #1 

Mrs. Josephine H. Edelin, 37, Charwoman, Dist. Natl Bk. Bidg. 416 Critten- 
den St. NW 

Mrs. Ellen T. Ford, 22, Inst. Hawaiian Beauty Sch., 758 Girard St., N.W. #6 
William P. Gately, 64, Retired, 1322 Potomac Ave., S.E. 

Miss Mary K. Gerlott, 38, Sect. Off. Mang. Houghton Elev. Co. 2019 I St, NW 

Mrs. Mary W. Goldman, 67, Housewife, 2511 P St., N.W. 

John Graham, 66, Retired, 1028 Conn. Ave., N.W. #400 

Miss Dorothea A. Griffin, 24, Sect. Brd. of Trade, 3110 Mt. Pleasant St. 

NW #3 

Harry R. Hammar, Jr., 35, Repair Man C & P Tel. Co., 132 Irvington St. , 
S.W. #1C 

Mrs. Teresa L. Harris, 56, Beautician, Teresa Beauty Shop, 542 Okla. Ave., 
N.E. 

Joseph G. Haske, 62, Foreman & Maint. Safeway Stores, 6018 - 3rd St., N.W. 

Ralph C. Hayes, 53, Manager Meenehan's Hardware, 4331 Brandywine St. » NW 
George H. Holland, 43, Clk., Fries, Beall & Sharp, 3130 Wisc. Ave., NW #724 
Albert S. Hopkins, 72, Doorman, Metropolitan Theatre, 3901 Ga. Ave., N.W. 
Charles T. Hopkins, 47, Rooming House Owner Self Employed, 4705 Kane Pl., 
N.E. 

Mrs. Minnie E. James, 60, Retired, 3225 - 5th St., S.E. 

Mrs. Edith A. Jasper, 52, Buyer, Woodward & Lothrop, 4432 Yuma St., NW 
Arthur A. Jaquett, 35, Jr. Acct. P.E.P. Co., 1652 Ft. Dupont St., S.E. 

Mrs. Genevieve S. Johnson, 50, Adm. Sup. U.S. Chamber Commerce, 1903 

N St., N.W. #1 : 

Mrs. Theresa H. Johnson, 53, Adm. Asst. Capitol Radio Inst. 3300 - 16th St., 

N.W. 

Bert G. Kees, 60, Carpenter, Self Employed, 1650 Park Rd., N.W. 

ate C. Kennard, 60, Asst. Store Mgr. Melville Shoe Corp. 516 A St. » NE 
105 

Sheldon J. Kris, 34, Acct. Exec. W.G.A.Y. 6609 Piney Branch Rd., N.W. 
Charles F. Lambert, 66, Retired, 3711 - 4th St., S.E. #202 
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Samuel Lenkin, 58, Builder, Self Employed, 1310 Decatur St., N.W. 

Mrs. Virginia A. Lentz, 36, Asst. Chief Oper. C & P Tel. Co. 1840 Minn. 
Ave.S. E, #14 

Mrs. Sadie Z. Levin, 55, Saleslady, Princess Shop, 507 Somerset Pl. NW 
Irving Levine, 36, Store Mgr. Highs Dairy Corp. 406 Riggs Rd., NE 

Mrs. Mable E. McClain, 28, Clk., C&P Tel. Co. 4102 - 5th St. , N.W. 
Saul Meschenberg, 44, Receiver, Giant Food, 4100 W St., NW #214 

Henry Miller, 72, Retired, 1626 - 27th St. » SE #301 

George B. Minor, 41, Off. Mgr. McGuire Funeral Service, 2831-27th St. NE 
Miss Dorothy L. Moore, 46, Unemployed, 638 Orleans Pl. , NE 

Perry F. Morton, 45, Meat Cutter, Grand Union Sup. Mrkt. 3217 Conn. Ave. 
NW #56 

Mrs. Katharyn F. Osgood, 44, Housewife, 3417 Prospect Ave., NW 

Louis W. Poore, Jr., 68, Retired, 1908 Tea Pl., SE 

Joseph M. Potter, 27, Mechanic, Friden Corp. 1727 Wisc. Ave., NW 

Mrs. Lillian S. Rodbell, 46, Self Employed, 315 Quintana Pl., NE 

Mrs. Mabel F. Rogers, 66, Housewife, 2940 Brandywine St., NW 

Mrs. Rosa B. Romeo, 26, Hotel Maid, Mayflower Hotel, 5433 C St. SE #4 
Mrs. Ruby E. Seaman, 51, Sect. Int. Howester Co. 443 LeBaum St., SE 
Carl E. Schoenhals, 67, Retired, 3367 Stephenson Pl., NW 

Mrs. Blanche J. Shepard, 63, Housewife, 5347 - 32nd St., NW 

Duke L. Slaughter, 70, Retired, 3203 - 11th St. » NW 

Miss Viola H. Smith, 25, Counter girl, Woodward & Lothrop, 1428 Carroll- 
burg Pl. SW 

Miss Vera M. Staley, 55, Clerical, Peoples Drug Store, 6404 - 9th St. NW 
Bernard F. Stanton, 63, Barber Self Employed, 1517 Ft. Davis St., SE 
William D. Stuart, 38, Salesman, Julius Garfinkle & Co. 3446 Oakwood 
Terr. NW 

David G. Sullivan, 29, Sales Clk., A.S. Aloe Co. 4253 Barnaby Rd. SE #201 
Alfonso Suro, 48, Chemist, Byron Inc. 3605 Brothers Pl. , SE 

Mrs. Myrtle R. Stuphin, 66, Housewife, 1900 F St., NW #633 

Joseph G. Treadway, 42, Acct. W.W. Chambers Co., 3312 Highwood Dr. SE 
Seward B. Trice, 28, Transformer Tester, P.E.P. Co., 4509 S. Cap. St., 
SW #201 

Mrs. Helga Vlahov, 32, Housewife, 1535 Hemlock St., NW 

Mrs. Dorothy B. Wardell, 57, Housewife, 1015 Maryland Ave., NE 

Mrs. Bernice R. Wilson, 61, Housewife, 4814 - 46th St., NW 

Charles F. Wilson, 39, Labor Rep. Local #400 A.F.L. »C.1.O. 3701 - 26th 
St., NE 

Mrs. Mary E. Whatley, 61, Retired, 217 - 13th St. , SE 

Lester L. Young, 29, Cab Driver, City Cab, 1150 Abbey Pl., NE 


THE FOLLOWING JURORS ARE GOVERNMENT EMPLOYEES 


Miss Lena A. Abbott, 56, Clk., Agriculture, 66 N.Y. Ave., NW #304 
Charles S. Adams, Jr., 28, Mail Carrier, Post Office, 6122-7th St. NW 
Roscoe L. Ayers, 37, Clk., Pentagon, 1820 Calif. St., NW #40 

Milton S. Baddy, 46, Clk., Post Office, 1421 Potomac Ave. » SE 

Franklin H. Baker, 32, Asst. Quota Control State Dept. 2358-24th St. SE #1706 
Mrs. Mary L. Barbour, 46, Personnel Clk., Air Force, 37 Franklin St., NE 
Theodore A. Bell, 37, Corresp. Clk., Public Health, 1407 Kearney St., NE 
Mrs. Dorothy C. Beltrone, 44, Gen. Supply Clk., Pentagon, 5400 Galena Pl., 
NW 

George S. Beverly, 37, Clk., Post Off. 207 - 17th St., SE 

James C. Blase, 66, Clk., Post Off. 2006 Bryant St., NE 

William L. Braddock, 34, Dental Tech. Vet. Benefit Off. 1226 Penn. Ave., 
NE #2 


120. 
121. 


122. 
123. 
124. 
125. 
126. 


127, 
128. 
129. 
130. 
131. 
132. 
133. 
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Mrs. Claire W. Brannon, 61, Clk., C.S.C., 904 I St., SE 

Luther C. Brewer, 53, Sup. Naval Res. Lab. 4813 Texas Ave. , SE #204 
Mrs. Bernice H. Brown, 34, Clk., Commerce Dept., 907 Const. Ave., NE 
Mrs. Romaine C. Burr, 22, Clk., Dept. State, 3737 D St., SE #201 

Joseph A. Bush, 36, Clk., Post Off., 1330 Downing St., NE 

Miss Pauline Chryss, 38, Sect., Dept. Interior, 3200-16th St. NW #120 
Elmer L. Clark, 67, Clk., Dept. of Justice, 7611 Ga. Ave., NW 

Alonza G. Creech, 34, Clk., Agriculture, 5733 E Capitol St. 

Mrs. Marguerite W. Crotty, 41, Sect. V.A., 1301 Vt. Ave. » NW #101 
Horace B. Davis, 32, Clk., Post Off. 1634 S St., NW #4 

Benedict V. DelRe 29, Engr. Designer, Naval Ord. Lab. , 2809 Ontario 
Rd., NW 

Howard M. Dent, Jt., 47, Machine Parts Insp. Nat'l Sec. Agey. 2211 U 
Pl., SE 

Mrs. Dorothy H. Duke, 47, Sec. Fed. Res. Brd., 1909 Ridge Pl., SE 
James H. Dunn, 52, Clk., G.A.O., 3717 W St., NW 

Jerome M. Edelstein, 35, Book man, Library of Congress, 3419 R St, NW 
Mrs. Rena P. English, 41, Stat. Clk., Dept. Agri., 3869 Ala. Ave. SE #202 
Jacob L. Felton, 25, Messenger, State Dept. , 4504 Iowa Ave., NW 
Herman Ferguson, 39, Clk., V.A., 229 - 10th St. , NE 

Walter L. Fetherston, 65, Plate Printer, B.E. & Pr. , 2961 Nelson Pl. SE#3 
Mrs. Leola H. Ford, 37, Clk., Andrews Air Force Base, 436 Kenyon St. NW 
John W. Forsythe, 38, Dental Lab. Tech. Howard Univ. 4500 Eads Pl. NE 
Frank A. Foster, 41, Archives Asst. Nat'l Archives, 1212-25th St., NW 
Benjamin T. Fuller, 47, Gen. Traffic Mgr. Army, 1271 Penn St., NW 
Mrs. Mary M. Funk, 60, Clk., Adm. Off. U.S. Crts., 2805 Terrace Rd., 
SE #408 

Mrs. Ruth E. Galloway, 37, Technician, Naval Gun Factory, 4703 Bass 
Pl., SE 

Ivano J. Garnett, 53, Printer, G.P.O. 1002 Douglas St., NE 

Mrs. Anita W. Gilbert, 35, Sec. Pub. Hous. Adm., 3605-10th St., NW 
Mrs. Marguerite E. Goetz, 41, Clerical, Treasury, 2712-31st St., SE 
Theodore C. Graves, 33, Laborer, City Post Off., 713 Princeton Pl. NW 
Ernest H. Greene, 36, Warehouseman, Naval Gun Factory, 4833 Bass Pl. SE 
Joseph C. Hager, 46, Clk., Army Dept. 426 Jefferson St., NW 

Harry O. Hale, 66, Clk., Navy Dept., 14386 C St., SE 

Ernest N. Hall, 55, Clk., F.A.O., 3820 W St. » NW 

Miss Jenny G. Hansen, 52, Sect. State Dept., 3701 Conn. Ave., NW #136 
Clinton L. Harris, 27, Tab Machine Oper. F.H.A., 108-50th St., NE 
David H. Harrison, 33, Sheet Metal Worker U.S. Nav. Gun Fact. 36 Long- 
fellow St. NE 

George W. Hayden, 38, Stork Cont. Clin. H.E.W., 59 Crittenden St. ,NE 
Mrs. Minnie E. Hayes, 65, Acct. Clk., Agri., 1457 Park Rd., NW #210 
Mrs. Dancil L. Helm, 43, Clk., State Dept. 2204 Eand Pl., NE 

Mrs. Doris B. Henson, 42, Perforator Oper. Treas. 518 Randolph St., NW 
Bernard L. Hedgeman, 47, Messenger Export & Import Bank, 432 Manor 
Pl., NW 

James L. Hoard, 52, Military Adm. Navy Dept. 3201-19th St., NW 
William L. Jackson, 31, Clk., C.S.C. , 6119 Clay St., NE 

Russell E. Jones, 36, Draftsman, Public Health, 110-5th St., SE 

A. Harry Levy, 49, Patent Examiner Patent Off., 2130 N St. » NW #310 
Chauncey A. Linney, 37, Electrician, U.S. Post Off. 855-21st St., NE #3 
Mrs. Emma H. Long, 53, Contract Asst. Naval Gun Fact. 522 Oakwood St. SE 
Mrs. Gertrude A. Long, 57, Asst. Sup. Navy, 1707 Columbia Rd., NW #304 


43 


Charles Luria, 42, Clk., Agri., 1716 ISt., N.W. 

Mrs. Helen F. March, 34, Typist, O.Q.M.G., 626 Powhattan Pl., NW 
Mrs. Constance E. McCarthy, 52, Reg. Nurse, H.E.W., 3900-16th St., NW 
Miss Vivian A. McCray, 28, Clk., D.C.R. Land Agcy., 1315 C St., SE 
Miss Lois Mear, 40, Adm. Aid Dept. Justice, 2150 Pa. Ave., NW #403 
Miss Ruth J. Miller, 46, Adm. Asst. Small Bus. Adm., 3200 - 16th St., 
NW #817 

Percy Nash, 53, Clk., Defense Dept., 5346 Central Ave., SE 

James W. Newman, 46, Carrier, Post Off., 5420 Blaine St., NE 

Crawford W. Oakcrum, 37, Clk., D.C.D.M., 519 Kenyon St., NW 

Mrs. Zelma A. Ozols, 56, Librarian, Library of Cong. 1914 Conn. Ave., 
NW #611 

Harold A. Pfreimer, 48, Civil Eng., Air Force, 3701 Conn. Ave., NW #715 
Mrs. Marie C. Phillips, 56, Clk., Dept. of Health, E. & W. 719 Roxboro 
Pl. NW 

Kenneth Powell, 38, Clk., Army Dept., 1038 Quebec Pl., NW 

Marion Powell, 34, Clk., Treasury Dept., 2106 Md. Ave., NE #4 
Reginald T. Puryear, 46, Asst. Sup. Post Off., 2606 Myrtle Ave., NE 
Miss Ida E. Ray, 43, Mathematical, Nav. Obs., 3039 Macomb St., NW 
Miss Alberta Redd, 38, Clk., O.Q.M.G., 4809 Texas Ave., SE #204 

Louis Reeder, 59, Stationery Fireman Naval Gun Factory, 118-53rd St. NE 
Mrs. Eleanor C. Ricks, 45, Clk., Pentagon, 123 Ingraham St., NW 

Mrs. Mary E. Robinson, 62, Fiscal Acct. Clk., A.R.A.O., 942 L St. NE 
Miss Mary A. Ruesch, 50, Adm. Asst. Bur. Eng. & Pr., 5706-7th St. NW 
Mrs. Rosa L. Rutledge, 46, Nurse Asst. St. Eliz. Hosp., 917-25th St. NW 
Walter A. Scheel, 47, Patent Examiner, Patent Off., 2150 Penn. Ave. ,NW 
Mrs. Bernice P. Schwartz, 43, Clk., Agri., 618 Chesapeake St., SE 

Mrs. Emma L. Sharpe, 49, Clk., Treasury Dept., 4018 Kansas Ave. NW #3 
William H. Simpson, 30, Clk., C.I.A., 1247 Independence Ave., SE 

David E. Smith, Jr., 37, Clk., Post Off., 17 Franklin St., NE 

Mrs. Neville B. Smith, 51, Acct. Clk., C.S.A., 217 Oglethorpe St., NW 
Alfred A. Smyre, 44, Clk., Nat'l Sec. Agency, 1308 Belmont St., NW 
Miss Edna R. Sullivan, 61, Clk., V.A., 5417 Illinois Ave., NW 

J. T. Valentine, 40, Clk., Fed. Aviation Agency, 3429 Eads St., NE 
Clarence E. Walker, 47, Engr., Agriculture, 5336-5th St., NW 

Edward P. Walker, 36, Clk., Ind. College Armed Force, 735 Emerson 
St., NE 

Arthur J. Ward, 63, Messenger, Alcohol Tax Unit Int. Rev. 426-23rd St. NE 
Mrs. Gertrude L. Welsh, 57, Clk., Agri., 6736 - 2nd St., NW 

Charles R. Wenger, 55, Engineer, D.C. Gov. Zoning Div. 5059 MacArthur 
Blvd., NW 

John A. White, 39, Social Worker, D.C. Comm. Youth Counsel, 1727 
Lyman Pl. NE 

Mrs. Virginia J. Williams, 55, Sr. Cataloguer Lib. Cong. 4451 Albemarle 
St., NW 

Mrs. Miriam T. Wilson, 43, Statistician Pentagon, 4215 Ellicott St., NW 
Marshall K. Wood, 45, Program Coordinator, 2909 Brandywine St., NW 
Off. Sec. Def. 

Charles A. Yates, 34, Clk., D.C. Gov., 1600 A St., NE #1 


[ Filed April 15, 1959] 


JUDGE: 


Mrs. Anita B. Blake 
James S. Bowman, Jr. 
Mrs. Alice N. Soon 
Preston Bruce 

Mrs. Cora F. Burwell 
Mrs. Gertrude L. K. Carter 
Lewis S. Chapin 

Joseph M. Clarke 
Alexander G. Davis 
George B. De Long 
Timothy J. Downey 
Robert J. Faison, Ir. 
Robert F. Ferebee 
Miss Victoria B. Fisher 
Clarence W. Ford | 
Mrs. Frances W. Harrison 
David Hauptschein ~ 
Lynwood E. Hepler 
Donald W. McClain 
James E. Milton 

Mrs. Edith Moten , 
Mrs. Edith C. Mueller 
Mrs. Sara Owen 

Perry L. Parker 
Eugene L. Singleton 


Robert P. Stephens 


CHALLENGES: 
* 


* 
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CASE NO: 
JURORS--CRIMINAL COURT NO. FOUR--MARCH, 1959 


Govt 


64 
41 
37 
50 
63 
48 
59 
39 
37 
38 
53 
34 
41 
48 
30 
40 
63 
40 
30 
45 
56 
47 
70 
47 
38 
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EXHIBIT B 
DAYS ON TRIAL: 


4644 Hunt Pl. N.E. 

Retired School Teacher 

907 52nd St., N.E. 

Clerk, Post Office 

2924 Newark St., N.W. 

Salesgirl, S. Kresge Co. 

6% Otis Pl. N. W. 

Doorman, White House 

2229 13th St., N.W. 

Housewife 

5213 Central Ave., S.E. 

Clerk, Pentagon 

2140 31st St., S.E. 

Instrument Maker, Self-employed 
638 South Carolina Ave., S. E. 
Clerk, 0.Q.M.G. 

2852 Ontario Rd., N.W. #B 

Supv. Cleaning Duties,Natl. Inst. Health 
2717 N St., S.E. 

Manpower Planner, Capital Airlines 
6143 First Pl. N.E. 

Clerk, Heitmuller Produce Co. 

203 V St., N.E. 

Press Operator, Selective Service 
53 54th St., S.E. 

Clerk, Post Office 

2025 Eye St., N.W. #622 

Staff Spec. (Contracts) Navy Dept. 
2105 Eye St., N.E. #5 

Nurses Aide, Natl. Institute of Health 
1915 14th St., N.W., #32 

Maid, C & P Telephone Co. 

5404 5th St., N.W. #1 

Freight rate reviewer, G.A.O. 

448 Newcomb St., S.E. 

Property Management Asst. State Dept. 
1344 Longfellow St., N.W. 

Photo Lab. Tech. Interior Dept. 
1901 Otis St., N.E. 

Clerk, Post Office 

1820 California St., N.W. #14 
Securties Processor, Bur. Eng. &Ptg. 
2703 31st St., S.E. #279 

Housewife 

2948 University Terr. N.W. 
Housewife 

519 12th St., N.E. 

Clerk, Mayflower Hotel 

8745 Jay St., N.E. #3 

Passport Adjudicator, State Dept. 
3742 Hayes St., N.E. #3 

Electronic Engineer, Census Bureau 


a * 
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DECREE CONFIRMING PROBATE AFTER VERDICT 
a ee ARLEN VERDICT 


The issues heretofore framed in this proceeding upon the caveat 
and the answer thereto having been tried in open Court, and the jury 
having found on the issues submitted to them that the paper writing 
bearing date the 1st day of August, 1953, was the last will and testa- 
ment of the late Edward Tyler, deceased, and counsel for the plaintiff 
caveators, having filed and argued in open Court his motion for a new 
trial, all of which has been duly considered, it is this 15th day of May, 
1959, by the Court, 


ADJUDGED, ORDERED and DECREED, That the said motion for 
a new trial be, and the same is hereby overruled, and that the order 
passed herein on the 9th day of April, 1959, admitting the paper writing 
bearing date the 1st day of August, 1953, to probate and record as the 
last will and testament of said Edward Tyler, late of the District of 
Columbia, deceased, and granting letters testamentary on his estate to 
Wilbur W. Sewell, the executor named in said will, be and the same 
hereby is confirmed. 


/s/ James W. Morris 
JUDGE 


[ Certificate of Mailing] 


[ Filed May 22, 1959] 
NOTICE OF APPEAL 


Notice is hereby given this 22nd day of May, 1959, that the 
caveators hereby appeal to the United States Court of Appeals for the 
District of Columbia from the judgment of this Court entered on the 15th 
day of May, 1959 in favor of the caveatee against said caveators. 


/s/ Richard R. Atkinson 


Attorney for Caveators 
* * xX 
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QUESTION PRESENTED 


In the opinion of the appellee, the question is: 


Whether where caveators failed to use diligence 
before trial and on voir dire to guard against and 
ascertain existence of source of possible prejudice 


of which they complain took their chances on a 


favorable verdict, had the decision go against them, 


then sought a retrial but presented no substantial 
reason for believing that an injustice has been done, 
should have the verdict of the jury set aside and a 
new trial granted. 


COUNTER-STATEMENT OF THE CASE . 
SUMMARY OF ARGUMENT 

ARGUMENT 

CONCLUSION 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 15, 247 


FANNIE TYLER, GEORGE ERWIN MONTAGUE, 
JOHN A. MONTAGUE, and EDNA MONTAGUE EDWARDS, 
Appellants, 


Vv. 


WILBUR W. SEWELL, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


COUNTER-STATEMENT OF THE CASE 


The trial of the caveat in this case took place on March 23, 24, 25, 
26 and 30, 1959. On March 31, 1959 the jury returned its verdict for 
the caveatees. (J.A. 15). Nine days later, April 9, 1959 the caveators 
filed a motion for a new trial (J.A. 16) and 14, 18 and 21 days thereafter 
filed affidavits in support (J.A. 17, 18, 19). The caveatees reply to 
that motion, opposition and objection was filed April 15, 1959 (R. ) 
and affidavit in support was filed May 13, 1959 (J.A. 20). 
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The motion for a new trial was heard fully on May 14, 1959 (J.A. 
21 to 37 incl.), the caveators relying upon paragraph 5 of their motion 
for a new trial (J.A. 16, 22, 23). It was revealed that on voir dire, 
counsel for all parties, as well as the Court queried all jurors as to 
whether any of them knew of any reason for not serving on the panel, and 
none who were selected did (J.A. 3, 12, 13). The caveators did not 
show any interrogation of the alleged questionable juror or jurors, nor 
ask the Court for opportunity to interrogate the jurors to determine if 
prejudice occurred. The Court denied the motion (J.A. 37), and notice 
of appeal was filed (J.A. 45). 


SUMMARY OF ARGUMENT 


The caveators had ample opportunity before trial and on voir dire 
to ascertain whether or not any caveatee was a member of the jury panel, 
or to ascertain the existence of sources of possible prejudice, and absent 
any Showing that a new trial would change the result, or substantial reason 
to believe that an injustice has been done or that the trial Judge abused 
his discretion, this case should be affirmed. 


ARGUMENT 


Contrary to the allegation of the appellants that this is a case of 
concealment by the jury, it is patently clear from the record that there 
has heen no concealment. And, as to a hearing to determine if there 
was prejudice, again the appellants failed to show or offer to show that 
there had been any prejudice, just as before trial and on voir dire they 


failed to use diligence. The appellants in their brief cite only one D.C. 


case (Ex. 12), where during the course of trial one of the jurors asked 
the company litigant to have her furnace checked in circumstances which 
indicated she might have been obtaining independent information to assist 
her in reaching a verdict, which is not in point with the issues herein. 
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In the case at Bar, none of the affidavits allege any wrongdoing, 
and as the trial Court correctly stated, "I do not think anything has been 
Shown that shows either fraud or any wrong doing on the part of the jurors 
or, for that matter, the caveatee. I think the fact that they served, one 
on the criminal panel and others on a civil panel in this court, is no dis- 
qualification.” (J.A. 37). It was undoubtedly the right and duty of the 
appellants to discover on voir dire examination or from other sources 
whether a townsman is subject to disqualification for cause. Ford v. 
United States, 201 F. 2d 300 (1953 C.A. 5); Gomez v. United States, 
245 F. 2d 344 (1957 C.A. 5). This the appellants should have done, if 
in fact any juror was disqualified, but it is submitted that the appellants 
have made no showing that this was so. 


There is a case that arose in the District of Columbia upon which 
the U.S. Supreme Court passed, Raub v. Carpenter, 187 U.S. 159 (1902), 
in which a juror had in fact, committed perjury, and a motion for a new 
trial followed, which motion was denied. The U. S. Supreme Court held 
that it was within the discretion of the trial court to grant or deny the 
motion, and as no other verdict could have been rendered consistently 


with the facts, the presence of the juror objected to could not have oper- 


ated to the prejudice of the plaintiffs in error, and as there was nothing 
to show that injustice was done them, the trial court did not abuse its 
discretion. This case was before the trial court below at the hearing on 
appellants motion for a new trial (J.A. 35) as well as many of the cases 
cited by the appellants in their brief (J.A. 27, 28, 31, 32). Under all of 
the facts and circumstances of this case, the trial court acted properly. 


CONCLUSION 


It is respectfully submitted that the judgment of the District Court 
should be affirmed. 
WILLIAM BEASLEY HARRIS 


918 F Street, N. W. 
Washington, D. C. 


Attorney for Appellee 


